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Pursuant to Federal Rule of Appellate Procedure (FRAP) 15(d), the States of
California, Colorado, Connecticut, Delaware, Hawaii, Illinois, Maine, Maryland,
Minnesota, New Jersey, New York, Oregon, Rhode Island, Vermont, and
Washington; the Commonwealth of Massachusetts; the District of Columbia; and
the Cities of Chicago, Los Angeles, and New York (collectively, “Movant-
Intervenor States”) hereby move the Court for leave to intervene in case number
25-106, as well as any cases later consolidated with this one, in support of
Respondent United States Environmental Protection Agency (EPA).

INTRODUCTION

Petitioner challenges EPA’s action to waive Clean Air Act preemption for the
addition of the Advanced Clean Cars II regulation to California’s vehicle emission
control program. 90 Fed. Reg. 642 (Jan. 6, 2025). EPA’s action permits Movant-
Intervenor California to enforce this regulation in California. By congressional
design, 42 U.S.C. § 7507, EPA’s action also permits other States that have elected
to adopt this regulation to enforce it in their jurisdictions. That group of States
includes many of the other Movant-Intervenor States. California and these other
Movant-Intervenor States have undeniable sovereign interests at stake in this
litigation. Movant-Intervenor States also have substantial interests in the
benefits—including emission reductions and technological advancements—that the

Advanced Clean Cars II regulation is designed to produce.
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Movant-Intervenor States therefore easily satisfy the requirements for
intervention. Indeed, this Court and other courts have consistently granted motions
to intervene to defend these state interests in other Clean Air Act preemption
waivers. E.g., Ohio v. EPA, 98 F.4th 288 (D.C. Cir. 2024); Dalton Trucking, Inc.
v. EPA, 846 F. App’x 442 (9th Cir. 2021); Chamber of Commerce v. EPA, 642
F.3d 192 (D.C. Cir. 2011); Am. Trucking Ass 'ns, Inc. v. EPA, 600 F.3d 624 (D.C.
Cir. 2010); Motor & Equip. Mfrs. Ass'n, Inc. v. EPA (MEMA 1), 627 F.2d 1095
(D.C. Cir. 1979). Movant-Intervenor States respectfully request that the Court
similarly allow intervention here.

Respondent EPA’s counsel indicated the agency does not oppose this motion.
Petitioner’s counsel indicated it takes no position.

BACKGROUND

Through a series of Clean Air Act amendments beginning in 1967, Congress
has carefully constructed a regulatory regime to control harmful emissions from
new motor vehicles. Specifically, Congress determined that automakers could be
subject to two, but only two, sets of emission standards—one federal, one state—in
order to balance automakers’ fears of “having to meet fifty-one separate sets of
[state and federal] emissions control requirements” with the technological
innovation and air quality benefits derived from differential regulation in a limited

market. MEMA I, 627 F.2d at 1109-10.
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Under this carefully balanced regime, EPA must establish federal standards
for new motor vehicles to control emissions that “cause, or contribute to, air
pollution which may reasonably be anticipated to endanger public health or
welfare.” 42 U.S.C. § 7521(a). And, while States are generally preempted from
establishing their own standards for new motor vehicle emissions, 42 U.S.C.

§ 7543(a), Congress did provide a way for States to adopt and enforce a second set
of standards—i.e., standards different from EPA’s.

Specifically, Congress recognized that California began regulating vehicular
emissions before other States or the federal government and opted to permit
California to “improve on its already excellent program of emissions control.”
MEMA 1, 627 F.2d at 1109-10 (internal quotation marks omitted). Congress thus
required EPA to waive Clean Air Act preemption for California’s new motor
vehicle emission program unless the evidence establishes one of three limited
criteria for denial of a waiver request. 42 U.S.C. § 7543(b)(1).! In so doing,
Congress recognized the “harsh reality” of California’s air pollution problems, as
well as the regulatory expertise California had developed in this field. H.R. Rep.

No. 90-728, at 96-97 (1967); see also S. Rep. No. 90-403, at 33 (1967). Congress

! The waiver provision refers to “any State which has adopted standards
(other than crankcase emission standards) for the control of emissions from new
motor vehicles or new motor vehicle engines prior to March 30, 1966.” 42 U.S.C.
§ 7543(b)(1). “California is the only state which had” done so. MEMA I, 627 F.2d
at 1100 n.1.
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also valued the “benefits for the Nation” that derive from California “act[ing] as a
kind of laboratory for innovation,” including the development and
commercialization in the California market of vehicular emission control
technologies that EPA might later decide to require nationwide for the benefit of
all Americans. MEMA I, 627 F.2d at 1109-11 (internal quotation marks omitted).

A few years after enacting the waiver provision, Congress recognized that
States other than California face challenges with air pollution control and might
want the option to adopt and enforce vehicular emission standards different from—
and often more stringent than—the federal standards promulgated by EPA. To that
end, in Section 177 of the Clean Air Act, Congress authorized other States to adopt
California’s vehicular emission standards as their own, under certain conditions,
with enforcement of those state standards predicated on EPA granting California a
waiver. 42 U.S.C. § 7507. In this way, Congress maintained the emission-
reduction and other benefits that flow from state regulatory experimentation while
ensuring automakers need not meet more than two sets of emission standards.

This regulatory structure has operated as Congress intended for more than
half a century. California has “expand[ed] its pioneering efforts” to reduce new

motor vehicle pollution, pursuant to preemption waivers granted by EPA. See
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MEMA 1,627 F.2d at 1111.2 Seventeen other States—sometimes referred to as

“Section 177 States”—have exercised the option to adopt some or all of

California’s vehicular emission standards, after concluding that those standards
best served the needs of their States.> And EPA has continued to “draw[] heavily
on the California experience to fashion and improve the national efforts at
emissions control,” thereby reducing vehicular air pollution nationwide. See
MEMA I, 627 F.2d at 1110.*

Pursuant to this long-standing statutory structure, EPA waived Clean Air Act
preemption for California’s addition of the Advanced Clean Cars II regulation to
the State’s vehicle emission control program. 90 Fed. Reg. 642 (Jan. 6, 2025).

The Advanced Clean Cars II regulation updated and amended several parts of the
State’s program. Specifically, the regulation made more stringent the standards for
certain pollutants from light-duty vehicles beginning with model years 2026. Id. It

also extended and strengthened California’s long-standing zero-emission-vehicle

2 See EPA, Vehicle Emissions California Waiver and Authorizations
https://www.epa.gov/state-and-local-transportation/vehicle-emissions-california-
waivers-and-authorizations#notices (last visited Dec. 4, 2024).

3 See California Air Resources Board, States that have Adopted California's
Vehicle Regulations | California Air Resources Board (last visited Dec. 17, 2024).

4 See also California Air Resources Board, Comments on the Safer
Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026
Passenger Cars and Light Trucks (Oct. 26, 2018) at 44-48 (EPA-HQ-OAR-2018-
0283-0756), available at Regulations.gov (last visited Jan. 15, 2025).



https://www.epa.gov/state-and-local-transportation/vehicle-emissions-california-waivers-and-authorizations#notices
https://www.epa.gov/state-and-local-transportation/vehicle-emissions-california-waivers-and-authorizations#notices
https://ww2.arb.ca.gov/our-work/programs/advanced-clean-cars-program/states-have-adopted-californias-vehicle-regulations
https://ww2.arb.ca.gov/our-work/programs/advanced-clean-cars-program/states-have-adopted-californias-vehicle-regulations
https://www.regulations.gov/comment/EPA-HQ-OAR-2018-0283-5054

Case: 25-106, 01/15/2025, DktEntry: 8.1, Page 7 of 21

standards, requiring manufacturers to sell increasing percentages of zero-emission
vehicles in California through model year 2035. Id.’

Petitioner seeks to vacate this waiver. The Movant-Intervenor States that
have adopted Advanced Clean Cars II seek to intervene to defend EPA’s action in
order to retain authority to enforce their existing laws. And all the Movant-
Intervenor States seek to protect the regulatory framework Congress enacted and
the benefits—including emission reductions—that state standards provide.

LEGAL STANDARD

Federal Rule of Appellate Procedure (FRAP) 15(d) authorizes intervention in
circuit court proceedings to review agency actions on a motion containing “a
concise statement of the interest of the moving party and the grounds for
intervention” that is filed “within 30 days after the petition for review.”

ARGUMENT

I. MOVANT-INTERVENOR STATES EASILY SATISFY THE REQUIREMENTS
FOR INTERVENTION

A. Timeliness

This motion is timely. FRAP 15(d) provides that a party seeking intervention

must do so “within 30 days after the petition for review is filed.” The petition in

> EPA had previously granted California waivers for zero-emission-vehicle
standards applicable to earlier model years. 58 Fed. Reg. 4166 (Jan. 13, 1993); 71
Fed. Reg. 78,190 (Dec. 28, 2006); 74 Fed. Reg. 32,744 (July 8, 2009); 78 Fed.
Reg. 2211 (Jan. 9, 2013).
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Case No. 25-106 was filed on January 6, 2025. ECF Doc. No. 1. This motion is
well within the 30-day period provided by FRAP 15(d).

B. Interest and Grounds for Intervention

Rule 15(d) further requires that a party seeking to intervene provide “a
concise statement of the interest of the moving party and the grounds for
intervention.” Fed. R. App. P. 15(d). This Court has noted that this “test is
primarily a practical guide to disposing of lawsuits by involving as many
apparently concerned persons as is compatible with efficiency and due process.”
County of Fresno v. Andrus, 622 F.2d 436, 438 (9th Cir. 1980) (quoting Nuesse v.
Camp, 385 F.2d 694, 700 (D.C. Cir. 1967)).

There is no question that California—and the other States that have adopted
California’s standards or may wish to do so—have an interest in EPA’s preemption
waiver. Movant-Intervenor States “clearly ha[ve] a legitimate interest in the
continued enforceability of [their] own statutes,” Cameron v. EMW Women'’s
Surgical Ctr., P.S.C., 595 U.S. 267, 277 (2022), and in the emission reduction
benefits those laws are designed to produce, see Maryland v. King, 567 U.S. 1301,
1303 (2012). Movant-Intervenor States therefore have grounds for intervention,
because if Petitioner’s challenge to this waiver were successful, these interests

would be impaired.
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First, the waiver allows the Movant-Intervenor States who have adopted the
Advanced Clean Cars II regulation to enforce it. The waiver also allows other
qualifying States to decide for themselves, as Congress intended, whether to pursue
that same course. And if the waiver were vacated by an unfavorable decision of
this Court, those state interests in enforcing their own regulations and exercising
the option afforded to them by Congress would be impaired. Cameron, 595 U.S. at
277; see also Alaska v. U.S. Dep’t of Transp., 868 F.2d 441, 444 (D.C. Cir. 1989)
(“Inasmuch as this preemptive effect is the injury of which petitioners complain,
we are satisfied that the States meet the standing requirements of Article I11.”).

Second, in addition to infringing upon their sovereign authority and the rights
afforded them by Congress, the inability to enforce existing state laws would result
in increased vehicular emissions in Movant-Intervenor States. See 90 Fed. Reg. at
642-43. Movant-Intervenors States clearly have an interest in “employ[ing] a duly
enacted [state law] to help prevent” harms to local residents and businesses caused
by emissions. Maryland, 567 U.S. at 1303. Moreover, if Petitioner succeeds in
setting aside this waiver, it would undermine the States’ ability to obtain these
needed emission reductions for meeting the federally mandated air quality
standards. See California v. Trump, 963 F.3d 926, 938 (9th Cir. 2020) (holding

State is injured when “enforcement of its air quality standards for complying with
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the Clean Air Act” is undermined); New Jersey v. EPA, 989 F.3d 1038, 1047 (D.C.
Cir. 2021) (similar).

It is not surprising, then, that this Court and other courts have consistently
granted motions to intervene to defend these state interests in prior Clean Air Act
waivers. See supra 2. Movant-Intervenor States thus satisfy the interest
requirements for intervention as of right under FRAP 15(d). ¢
II. MOVANT-INTERVENOR STATES ALSO EASILY SATISFY THE

INTERVENTION REQUIREMENTS OF THE FEDERAL RULES OF CIVIL
PROCEDURE, IF THOSE APPLY

In determining whether to grant intervention motions, some courts draw on
the policies underlying Federal Rule of Civil Procedure 24 (FRCP 24). E.g., Mass.
Sch. of Law at Andover, Inc. v. United States, 118 F.3d 776, 779 (D.C. Cir. 1997).
Movant-Intervenor States satisfy those requirements as well.

A. Intervention as of Right
Under Federal Rule of Civil Procedure (FRCP) 24, this Court requires a party

requesting intervention as of right to satisfy four factors:

(1) the motion must be timely; (2) the applicant must claim a
“significantly protectable” interest relating to the property or
transaction which is the subject of the action; (3) the applicant
must be so situated that the disposition of the action may as a
practical matter impair or impede its ability to protect that

6 These same interests would establish standing, if that were required. See
Cal. Dep’’t of Toxic Substances Control v. Jim Dobbas, Inc., 54 F.4th 1078, 1085
(9th Cir. 2022).
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interest; and (4) the applicant’s interest must be inadequately
represented by the parties to the action.

Wilderness Soc’y v. U.S. Forest Serv., 630 F.3d 1173, 1177 (9th Cir. 2011); see
also Old Dominion Elec. Coop. v. FERC, 892 F.3d 1223, 1232-33 (D.C. Cir.
2018) (resolving FRAP 15(d) motion to intervene by looking “to the timeliness of
the motion to intervene and to whether the existing parties can be expected to
vindicate the would-be intervenor’s interests™).

Timeliness, Protectable Interest, and Potential Impairment: As discussed

above, Movant-Intervenor States have filed a timely a motion and have established
a protectable interest that may be impaired. See supra 6-8.

Inadequate Representation: Under FRCP 24(a) this Court considers whether

“existing parties adequately represent” the would-be intervenor’s interests. Fed. R.
Civ. P. 24(a)(2). “The burden of showing inadequacy of representation is
‘minimal’ and satisfied if the applicant can demonstrate that representation of its
interests ‘may be’ inadequate.” Citizens for Balanced Use v. Montana Wilderness
Ass’n, 647 F.3d 893, 898 (9th Cir. 2011) (quoting Arakaki v. Cayetano, 324 F.3d
1078, 1086 (9th Cir. 2003)). The Court examines three factors:

(1) whether the interest of a present party is such that it will

undoubtedly make all of a proposed intervenor’s arguments;

(2) whether the present party is capable and willing to make

such arguments; and (3) whether a proposed intervenor would

offer any necessary elements to the proceeding that other
parties would neglect.

10
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Id. 1t is sufficient to show that, due to differences in interests, it is likely that the
parties will not advance the same arguments as the proposed intervenor. Sw. Ctr.
for Biological Diversity v. Berg, 268 F.3d 810, 823-24 (9th Cir. 2001).
Movant-Intervenor States easily meet this test. They have unique sovereign
interests in their abilities to 1) enforce their own, existing laws; and 2) exercise the
congressionally granted option to adopt and enforce California vehicular emission
standards (assuming the conditions in 42 U.S.C. § 7507 are satisfied). These state
sovereign interests are different from EPA’s interests as a federal agency. As a
consequence, EPA and Movant-Intervenor States may choose to advance different
arguments or make different strategic choices in this litigation. This Court has
previously recognized that a federal agency’s interests may not be the same as
those of state and local governments. See Forest Conservation Council v. U.S.
Forest Serv., 66 F.3d 1489, 1499 (9th Cir. 1995) (finding interests of State of
Arizona and Apache County not necessarily represented by the U.S. Forest
Service). Moreover, the upcoming change in federal administration further
underscores the possibility that EPA may not adequately represent these States’
interests. See 84 Fed. Reg. 51,310 (Sept. 27, 2019) (withdrawing previously
granted Clean Air Act waiver). Movant-Intervenor States therefore satisfy this

final requirement for intervention as of right.

11
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B. Permissive Intervention

While Movant-Intervenor States readily satisfy the requirements for
intervention as of right, they also satisfy the requirements for permissive
intervention. Under FRCP 24(b), courts may “permit anyone to intervene who . . .
has a claim or defense that shares with the main action a common question of law
or fact,” Fed. R. Civ. P. 24(b)(1), or when “a federal or state governmental officer
or agency” seeks to intervene and ““a party’s claim or defense is based on ... (A) a
statute or executive order administered by the officer or agency; or (B) any
regulation, order, requirement, or agreement issued or made under the statute or
executive order,” Fed. R. Civ. P. 24(b)(2). The motion must also be timely such
that intervention would not “unduly delay or prejudice” the original parties. Fed.
R. Civ. P. 24(b)(3).

Movant-Intervenor States seek to intervene to protect their ability to adopt
and enforce their own laws and to exercise their congressionally established rights
to choose which vehicular emission standards will be enforceable within their
respective jurisdictions. The claims and defenses of Movant-Intervenor States
unquestionably share commonality with the petitions which seek to prevent these
States from taking those same steps. In addition, it is likely that at least some
“party’s claim or defense” will be “based on” the Advanced Clean Cars II

regulation, Fed. R. Civ. P. 24(b)(2), given that EPA’s waiver permits the Movant-

12
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Intervenor States who have adopted that regulation to enforce it. Moreover, as
discussed above, this motion is timely under the Federal Rules of Appellate
Procedure, see supra 6-7, and there is no basis for a conclusion that Movant-
Intervenor States’ intervention at this early stage will cause undue delay or
prejudice. Accordingly, Movant-Intervenor States are entitled to permissive
intervention under FRCP 24(b)(1) or 24(b)(2).

CONCLUSION

Movant-Intervenor States respectfully request that this Court grant this

intervention motion, for the reasons discussed above.

13
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