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INTRODUCTION!

Immigration enforcement is a function exclusively within the authority of the federal
government.> A complex set of federal laws and regulations governs who can enter and remain in
the United States, the decision to detain or release a person without lawful status, which non-
residents can work and under what circumstances, and when a non-resident’s presence in the
United States is, or is not, a crime.

Under certain circumstances, federal officials will call upon local law enforcement to
assist U.S. Immigration and Customs Enforcement (“ICE”) and Customs and Border Protection
(“CBP”) officials with the enforcement of federal immigration law. Constitutional, federal, and
Maryland State laws control when State and local law enforcement can provide information or
assistance for the purposes of immigration enforcement and when such assistance is prohibited.
This guidance is intended to describe what is required, what is allowed, and what is prohibited.
Not every situation can be anticipated or addressed. Questions from State and local officials
about this guidance should be directed to their government counsel.

When considering whether to engage or assist in immigration enforcement or in
interactions with federal immigration officials, State and local law enforcement agencies
(“LEAs”) should consider:

1. Law enforcement officers are prohibited from asking about a person’s immigration
status during regular police functions unless it is relevant to a crime being
investigated by that officer.

2. Law enforcement officers may not extend a detention to investigate a person’s
immigration status or based on the suspicion that the individual has committed a civil
immigration violation.

3. Law enforcement officers performing regular police functions are generally
prohibited from transferring a person to ICE or other immigration authorities.

4. State and local law enforcement are generally prohibited from sharing personal
information about a detainee, such as their name and address, with federal
immigration officials for purposes of immigration enforcement absent a judicial
warrant. For these purposes, “personal information” does not include a person’s
citizenship or immigration status.

5. Enforcement of immigration detainers that do not include a warrant signed by a judge
and are not based on probable cause that a crime has been committed may violate an
individual’s Fourth Amendment rights and subject an LEA to civil liability. The
government bears the burden of proving that a person’s detention beyond their State-
law release date does not violate the Fourth Amendment and its Maryland
counterpart.



6. LEAs face potential civil liability if they seek to enforce federal immigration laws,
particularly if they do so outside the context of a federal cooperation agreement under
8 U.S.C. § 1357(g)(1).

7. LEAs must absorb all costs associated with federal cooperation agreements under 8
U.S.C. § 1357(g)(1). The federal government does not provide reimbursement for
these agreements, and the agreements may increase the risk of unconstitutional racial
or ethnic profiling and subject local LEAs to litigation and liability.

8. LEAs are prohibited from entering into contracts or agreements with detention
facilities owned, managed, or operated by a private entity, in whole or in part, for the
detention of immigrants.

Following these principles will allow law enforcement agencies to comply with federal
law in a manner that respects Maryland law and the State and federal constitutional rights of
individuals, protects local agencies and officials from potential legal liability and disciplinary
action, and allows them to remain faithful to their mission of promoting public safety.

Effective law enforcement requires the trust of all communities. Law enforcement
officers rely on residents to provide information to prevent and solve reported crimes. This is
especially true of immigrant communities who may be reluctant to engage with law enforcement
due to potential immigration consequences or the perception of racial and ethnic profiling.
Immigrants with and without lawful immigration status may mistrust a law enforcement agency
if its officers are perceived to be involved in immigration enforcement. To provide local law
enforcement agencies with the tools to build this trust, the Maryland General Assembly has
enacted laws to govern interactions with immigrants. Those laws are discussed in this guidance.

LOCAL PARTICIPATION IN THE ENFORCEMENT OF FEDERAL IMMIGRATION
LAWS IS LIMITED

A. The Federal Government Cannot Compel Local Law Enforcement Officials to
Enforce Immigration Law

The Tenth Amendment to the United States Constitution bars the federal government
from requiring local law enforcement officials to enforce federal immigration laws.? The Tenth
Amendment limits the federal government’s ability to mandate particular action by states and
localities, including in the area of federal immigration law enforcement and investigations. The
federal government cannot “compel the States to enact or administer a federal regulatory
program,” or compel state employees to participate in the administration of a federally enacted
regulatory scheme.* Coercive efforts by the federal government to compel a state to enforce a
particular policy may constitute impermissible “commandeering” under federal law. The anti-
commandeering restrictions of the Tenth Amendment extend not only to states but also to
localities and their employees.> Voluntary cooperation with a federal scheme does not present
Tenth Amendment issues, but the federal government may not force state or local officials to
carry out federal law, either directly or indirectly, through the withdrawal of unrelated federal
funding.6



Federal law does not impose civil or criminal liability on state and local law enforcement
officials who decline to assist in immigration enforcement efforts. Attorney General Brown,
along with the attorneys general from ten other states, recently reiterated this point.” The federal
government cannot require state and local LEAs to assist in immigration enforcement, and it is
not a crime for state and local officials to decline to provide such assistance.® In fact, in many
instances, as discussed below, Maryland law prohibits the provision of such assistance.

B. Law Enforcement Officers May Not Inquire About a Person’s Immigration
Status, Detain a Person Wanted for Civil Immigration Violations, or Transfer a
Person to Immigration Authorities, Except Under Limited Circumstances

Effective in January of 2022, the Maryland General Assembly enacted two laws affecting
the way State and local law enforcement may legally interact with the immigration system:
Maryland Criminal Procedure Article § 5-104, which details when and how a police officer may
inquire as to a person’s immigration status, and Maryland Corrections Article § 1-102, which
details restrictions on the type of agreements that local jurisdictions can enter into with private
detention facilities and forbids State and local governments from entering into immigration
detention agreements.

Maryland Criminal Procedure Article § 5-104 broadly prohibits law enforcement agents
from inquiring about an individual’s “citizenship, immigration status, or place of birth during a
stop, a search, or an arrest,” while engaging in the performance of “regular police functions.”
The law similarly prohibits law enforcement agents from detaining, or extending the detention
of, an individual for the purposes of “investigating the individual’s citizenship or immigration
status, or based on the suspicion that the individual has committed a civil immigration violation,”
and/or from intimidating, threatening, or coercing any individual on the basis of the actual or
perceived immigration status of the individual or their family member, legal guardian, or
someone whom they serve as a guardian.!® Finally, the law prohibits State and local law
enforcement officers from transferring an individual to federal immigration authorities unless
specifically required to do so by federal law.

There are two key exceptions to § 5-104’s prohibitions. First, “[n]othing in this
subsection shall prevent a law enforcement agent from inquiring about any information that is
material to a criminal investigation.”!! This means that if an individual’s immigration status is
directly relevant to a criminal investigation, such as during a human trafficking investigation
involving trafficking individuals across international borders, law enforcement officials may
make limited inquiries into the immigration status of the individuals involved in the
investigation, but only so far as the questions are directly related to the core of the investigation
itself. It is recommended that law enforcement agents be cautious when making such inquiries,
and to take care not to allow their immigration-related questions to expand beyond the narrow
exception the law permits.'?



Caution: ICE Hits in NCIC

State and local law enforcement officers must proceed with caution when encountering ICE
hits in the National Crime Information Center (NCIC) database. ICE enters hundreds of
thousands of administrative warrants into NCIC. Such warrants reflect civil violations of
immigration law, not criminal activity. ICE often describes the subject of an administrative
warrant as a “fugitive” even when the person is not wanted for any crime.

Maryland law prohibits officers from detaining a person, or prolonging a person’s detention,
to facilitate investigation or arrest for civil immigration violations. Officers therefore are
prohibited from taking any enforcement action, including extending a traffic stop or other
type of seizure in order to contact ICE, based on an ICE hit for what appears to be an
administrative warrant. Even in the unusual case where an ICE hit appears to correspond to a
judicial warrant for criminal charges, officers should not make an arrest based on the hit
without first confirming the warrant information, to ensure compliance with Maryland law.

Maryland law also generally prohibits officers from transferring an individual to federal
immigration authorities. Law enforcement agencies should therefore have policies in place to
require supervisory or legal review before any person who is apprehended during regular
police functions may be transferred to ICE.

These State law prohibitions do not apply to State and local corrections officers. The Fourth
Amendment problems related to ICE requests to correctional facilities are discussed below in
Part E.

Second, if a person’s immigration or citizenship status is directly linked to legal
protections afforded to that individual under State or federal law, a law enforcement agent may
notify an individual that the legal protection exists and allow the individual the opportunity to
self-disclose their immigration and/or citizenship status to avail themself of the legal protection
or to satisfy a legal requirement. An example of this that may arise for local law enforcement
agents would be the U-Visa process, which permits certain immigrants without lawful status who
were victims of a crime to become eligible for a visa to remain in the United States if they
cooperate with police investigations into the crime perpetrated against them.!3

C. Law Enforcement Officers Can but Are Not Required to Share Information
about Immigration Status with Immigration Officials

While the collection of immigration related information is prohibited under Maryland
law, federal law does not require the local government agency or law enforcement officer to
communicate with federal immigration authorities. Rather, federal law only requires that state
and local governments not bar their employees from sharing certain types of information with
federal immigration authorities. Specifically, 8 U.S.C. § 1373 provides that state and local
governments cannot prohibit employees or entities “from sending to, or receiving from, [federal
immigration authorities] information regarding the citizenship or immigration status, lawful or
unlawful, of any individual.”!* In addition, state and local governments may not impose



restrictions on “exchanging” information regarding “immigration status” with “any other
Federal, State, or local government entity” or on “maintaining” such information.!>

By its terms, 8 U.S.C. § 1373 applies only to information regarding an individual’s
“citizenship” or “immigration status”; it does not apply to other types of information, such as
information about an individual’s release, next court date, or address.!¢ In addition, § 1373 places
no affirmative obligation on LEAs to collect information about an individual’s immigration
status. Maryland has enacted laws that prohibit officers and employees from inquiring about a
person’s immigration status except under narrow circumstances.!”

D. Law Enforcement Officers May Not Share Other Personal Information,
Including Names and Addresses, with Immigration Officials

Maryland law contains another important restriction: it prohibits State and local officials
from sharing an individual’s photograph or “personal information,” such as their name and
address, with a federal agency seeking to enforce the immigration laws, except pursuant to a
judicial warrant.!8 This provision is not intended to prohibit officials from responding to an
inquiry from a federal agent about the citizenship or immigration status of an individual already
known to the federal agent.!” But the statute clearly does constrain the ability of local officials to
share other types of sensitive information about a person with the federal government for the
purposes of immigration enforcement absent a judicial warrant. Thus, before disclosing a
person’s name, address, or other personal information with federal immigration authorities, local
officials should consult with counsel.

E. Duties of Law Enforcement Officers and Correctional Officials Regarding an
ICE Detainer

When ICE learns that a local law enforcement agency has custody of an individual who
might be in the country without immigration authorization, it might issue what is commonly
referred to as an “immigration detainer.” An immigration detainer advises local law enforcement
that ICE is seeking custody of the individual and asks that the local agency hold the individual
“for a period not to exceed 48 hours beyond the time when [the subject] would otherwise have
been released” to allow ICE officials the opportunity to assume custody.?’ Sometimes these
detainers are issued in conjunction with an administrative warrant.

Immigration detainers are requests only; local officers are not obligated to honor them,
and, in fact, risk violating constitutional rights by doing so.?! This holds true even when detainers
are issued with an accompanying administrative warrant. Some courts have held that an ICE
detainer request does not authorize local officials to hold someone beyond their State-law release
date in the absence of a judicial warrant or probable cause that the subject has committed a
crime. The issuance of an administrative warrant might authorize an arrest by a federal official or
a local official operating under a § 287(g) agreement (discussed below, in Part G). But other
local officials who hold someone solely on the basis of having received a detainer request may
violate that person’s constitutional rights and risk civil liability, including monetary damages and
attorneys’ fees.?? The risk of liability is significant for an illegal detention unless based on a
judicial warrant.



An LEA’s decision to comply with a detainer request and hold an individual beyond their
normal release date constitutes a new “seizure.” That new seizure must be justified under the
Fourth Amendment and the analogous provisions of Article 26 of the Maryland Declaration of
Rights.?* The requirements of the Fourth Amendment do not change simply because ICE or CBP
has issued a detainer request to an LEA.>*

F. Contracting for Immigration Detention is Prohibited by Maryland Law

Maryland Corrections Article § 1-102 prohibits the State, local governments, sheriffs, and
their employees and agents from entering into contracts or agreements with detention facilities
owned, managed, or operated by a private entity, in whole or in part, for the detention of
immigrants.?®> Similarly, State and local governments may not financially support in any way the
costs of creating or maintaining an immigration detention facility that is privately funded, or to
receive any payment from the same. Finally, the State, a local government, or an employee or
agent of the State or local government may not enter into or renew an immigration detention
agreement.?® However, the law explicitly does not forbid entering in an agreement under 8
U.S.C. § 1357(g).

G. Cooperation Agreements Under 8 U.S.C. § 1357(g)

Section 287(g) of the Immigration and Nationality Act — which is codified at 8 U.S.C. §
1357(g) — enables ICE to enter into agreements with state and local law enforcement agencies
and authorize designated local officers to perform immigration enforcement functions. After an
agreement is signed, officers selected by the state or local agency receive federal training on how
to access immigration databases, complete immigration forms, and otherwise carry out the
functions of federal immigration agents. State and local law enforcement officials “deputized”
through one of these agreements perform some of the same functions performed by federal
immigration agents, as defined by the agreement: they have access to federal immigration
databases, may interrogate and take into custody noncitizens believed to have violated federal
immigration laws, and may lodge “detainers” against alleged noncitizens held in state or local
custody.?’

A local law enforcement officer deputized under a 287(g) agreement functions as a
federal officer and is treated as such for purposes of the Federal Tort Claims Act?® and worker’s
compensation claims?® when performing functions under the agreement.>® In addition, authorized
local personnel enjoy the same defenses and immunities from personal liability for their in-scope
acts that are available to ICE officers,*! and may request — but are not entitled to — representation
by the Department of Justice in any litigation arising from activities carried out under the
agreement.>?

With federal authority, however, come federal obligations. When local personnel act
under federal authority, they must comply with a variety of different federal standards and
guidelines. For example, deputized local officials must comply with the federal government’s
rules governing the disclosure of impeachment information about potential witnesses.*® They
also must comply with the federal Privacy Act of 1974 and associated regulations and guidelines
regarding data collection and use of information.?*

The decision to enter into a § 287(g) agreement is purely discretionary; local jurisdictions
are not required to do so.* The federal government does not reimburse local jurisdictions for the



expenses their officers incur while assisting with federal immigration enforcement activities.>®
Providing such assistance with officers who have only limited expertise and training in
immigration enforcement risks the type of racial profiling that is unconstitutional, as our Office
stated in our 2015 guidance memorandum, “Ending Discriminatory Profiling in Maryland.”’

CONCLUSION

State and local law enforcement officials generally may not inquire as to an individual’s
immigration or citizenship status or detain an individual to investigate their status. They are also
prohibited from using immigration status as a means of intimidation or coercion and are
generally prohibited from transferring individuals into the custody of federal immigration
authorities unless specifically required to do so by law. Additionally, State and local law
enforcement officials are prohibited from financially engaging with privately funded
immigration detention facilities and may not enter into an immigration detention agreement
except as permitted by 8 U.S.C. § 1357(g).

Moreover, considerations of public safety and community trust are central to the decision
of when and how local law enforcement officials engage with federal immigration officials.
Practices that discourage the reporting of crimes and participation in the prevention or solution of
crimes make the creation of public safety more difficult and undermine the mission of law
enforcement to serve and protect all persons in their jurisdiction.

! This guidance applies equally to all non-federal law enforcement officers and agencies, whether they operate at the
municipal, county, or state level. To distinguish those officers from federal immigration officers, we will sometimes
refer to them together as “local” officials, but at other times we will refer to both State and local entities. These
differences in nomenclature are not intended to have substantive effect. This guidance document updates previous
guidance issued by the Office of the Attorney General. In August 2014, our Office issued advice on the “ICE
detainers” issued by federal immigration officials when they seek custody of suspected removable immigrants.
Letter from Adam D. Snyder, Chief Counsel, Opinions & Advice, to the Hon. Douglas W. Mullendore, Washington
County Sheriff (Aug. 14, 2014). Our office later released an updated guidance memo in December of 2018 in light
of federal measures designed to restrict immigration and intensify the enforcement of federal immigration laws.
Guidance Memorandum: “Local Enforcement of Federal Immigration Law: Legal Guidance for Maryland State and
Local Law Enforcement Officials” (December 2018).
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