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ATTORNEYS GENERAL OF MARYLAND

This office was permanently separated from that of Secretary in 1657, Under
royal government (1690-1715) there were two Attorneys General, one for the
Proprietary and one for the King. The office was continued under the Constitution
of 1776. Other places held by any Attorney General during his incumbency are
indicated in each case.

Lt. Richard Smith, Sr., of Calvert County (Prot.), appointed by the
Provincial Court, 28 Sept. 1657.

Capt. Thomas Manning of Calvert County (Prot.), com. by the Lt.
Gen., 20 Feb. 1660/1.

Col. William Calvert of St. Mary’s City (Cath.), sworn 12 June 1666.

Col. Vincent Lowe of Talbot County (Cath.), sworn 13 Dec. 1670.
Resigned after appointed Sheriff of Talbot County.

Kenelm Cheseldyne of St. Mary’s City (Prot.), sworn 6 April 1676.

Thomas Burford of Charles County (Prot.), appointed by His Lord-
ship and sworn 4 Oct. 1681; died in office in March, 1686/7.

Robert Carvile of St. Mary’s City (Cath.), com. by Chancellor Henry
Darnall, pursuant to Lord Baltimore’s instructions, 3 April 1688.
Superseded by Carroll.

Charles Carroll of St. Mary’s City and of Anne Arundel County
(Cath.), formerly of the Inner Temple, London; com. by the
Proprietary, to hold office during good behavior, 18 July 1688;
arrived in Maryland 1 Oct. and was confirmed in office by the
Deputy Governors, 13 Oct. 1688. After 1 Aug. 1689 he continued
as Lord Baltimore’s Attorney General until the restoration of
Proprietary government. On the death 17 June 1711, of Col.
Henry Darnall I, his father-in-law, he succeeded to the offices of
Agent and Recelver General and Keeper of His Lordship’s Great
Seal.

Col. George Plater I of St. Mary’s County (Prot.), appears as acting
Attorney General, for the crown, as early as 23 April 1691;
superseded by Wynne.

Edward Wynne of St. Mary’s County (Prot.), sworn crown Attorney
General, 5 April 1692; died in office shortly before 8 Sept. 1692.

Col. George Plater I, sworn 8 Sept. 1692; resigned to be Naval Officer
of Patuxent shortly before 21 Oct. 1698. He was Receiver of
Patuxent and, until Nov. 1696, Collector of the same. He married,
about 1694, Anne, dau. of Thomas Burford above.

Maj. William Dent of Charles County (Prot.), com. by Gov. Nicholson,
22 Oct. 1698, resigned 8 May 1702. He was again commissioned
by Gov. Seymour, 16 May 1704, and continued to serve until his
death in Nov. 1704, He was also Naval Officer of North Potomac,
and in May, 1704, he became joint Commissary General.
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Col. William Bladen of Annapolis (Prot.), wife (Cath.), com. by Gov.
Seymour as Her Majesty’s Attorney General, succeeding Dent,
4 Dec. 1704; sworn His Lordship’s Attorney General, succeeding
Carroll, 1 May 1716; died in office, 1 Aug. 1718. He was Naval
Officer of Annapolis, and in Aug., 1708, he became sole Com-
missary General.

Thomas Bordley of Annapolis (Prot.), sworn 6 Sept. 1718; dismissed
in September, 1721. He was sole Commissary General. He died
11 Oct. 1726.

Daniel Dulany, Sr., of Annapolis (Prot. protege and former clerk of
George Plater above), succeeded Bordley, 10 Oct. 1721. Until
July, 1724, he was joint Commissary General. He resigned in
1725.

Michael Howard of Talbot County (Prot.), sworn 19 Oct. 1725. He
was appointed Surveyor General of the Eastern Shore in June,
1726, and Naval Officer of Oxford about 1727. He resigned in
1734.

Daniel Dulany, Sr., succeeded Howard in Oct. 1734, and was also
sole Commissary General; resigned in 1744.

Henry Darnall III of Prince George’s County (Prot. convert, wife
and children Cath.), com. and sworn 19 April 1744; appointed
Naval Officer of Patuxent, 24 May 1755; persuaded to resign
early in 1756.

Stephen Bordley of Annapolis (Prot. son of Thomas Bordley above),
com. 26 March and sworn 26 May 1756; suffered a paralytic
stroke and resigned in Dec. 1763; died 6 Dec. 1764. He was
Naval Officer of Annapolis until March, 1762, when he became
sole Commissary General.

Edmund Key of Annapolis (Prot., mother Cath.), com. 26 Dec. 1763
and sworn 10 April 1764; resigned shortly before his death on 4
May 1766.

Robert Goldsborough II of Dorchester County (Prot.), sworn 8 April
and com. 4 June 1766. Resigned in 1768; died 30 April 1777.

Thomas Jennings of Annapolis (Prot.), sworn 18 Oct. and com. 27
Oct. 1768; recom. 29 April 1773. He was appointed State At-
torney General in April, 1777, but was succeeded, on 6 Jan. 1778,
by Benjamin Galloway. He was a relative of former Deputy
Secretary Edmund Jennings.

(Reprinted from “His Lordship’s Patronage’”, pages 132-34, by
permission of the author, Professor Donnell M. Owings, Department
of History, University of Oklahoma).
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Luther Martin 1778

William Pinkney 1805
John Thomas Mason 1806
John Johnson 1806
John Montgomery 1811
Luther Martin 1818
Nathanial Williams, Assistant Attorney General 1820
Thomas B. Dorsey 1822
Thomas Kell 1824
Roger B. Taney 1827
Josiah Bayley 1831
George R. Richardson 1845
Robert J. Brent 1851
?Alexander Randall 1864
Isaac D. Jones 1867
Andrew K. Syester 1871
Charles J. M. Gwynn 1875
Charles B. Roberts 1883
William Pinkney Whyte 1887
John P. Poe 1891
Harry M. Clabaugh 1896
George R. Gaither, Jr. 1899
Isidor Rayner 1900
William S. Bryan, Jr. 1904
Isaac Lobe Straus 1908
Edgar Allan Poe 1912
Albert C. Ritchie 1916
*Ogle Marbury 1918
Alexander Armstrong 1920
Thomas H. Robinson 1924
William Preston Lane, Jr. 1930
Herbert R. O’Conor 1934
William C. Walsh 1938
William Curran 1945
‘Hall Hammond 1946
*J. Edgar Harvey 1952
‘Edward D. E. Rollins 1952

C. Ferdinand Sybert 1954

During the physical incapacity of Luther Martin, 1820-1822, the Governor ap-
pointed Nathanial Williams, Assistant Attorney General, to act as Attorney General.

2The office of Attorney General was abolished by the Constitution of 1851, but
was re-established by the Constitution of 1864 (Art, V, Sec. 1).

3During Mr. Ritchie’s absence, June 1918-January 1919, while serving as General
Counsel of the United States War Industries Board, Mr. Ogle Marbury became
Acting Attorney General.

450n September 30, 1952, Mr. Hammond resigned as Attorney General to
accept an appointment on the Court of Appeals of Maryland. Mr. Harvey was
designated by Governor McKeldin to be Acting Attorney General until the new
Attorney General qualified.
b °hlr.g?)dward D. E. Rollins qualified as Attorney General on the 14th of Novem-
er, 1952,
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State Law Department
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Annual Report For 1960

January 1, 1961.

Hon. J. Millard Tawes,
Governor of Maryland,
Annapolis, Maryland.

DEAR GOVERNOR TAWES:

I am herewith submitting to you a report of the business
and proceedings of the State Law Department during the
period beginning January 1, 1960, and ending December
31, 1960. I am submitting also, a detailed financial state-
ment for the fiscal year beginning July 1, 1959, and ending
June 30, 1960.

There has been such an increase in the number of cases
that it is impractical to give a resume of each one and I
have therefore indicated the various Courts and the number
of cases in each in which the Department participated.
Some have been completed, others partially tried and some
still pending.

SUPREME COURT OF THE UNITED STATES 5 cases
UNITED STATES CIRCUIT COURT FOR THE

FOURTH CIRCUIT 9 cases
UNITED STATES DISTRICT COURT FOR

THE DISTRICT OF MARYLAND. ... 18 cases
COURT OF APPEALS OF MARYLAND

Civil cases 9 cases

Criminal cases 88 cases

APPEALS FROM PATUXENT INSTITUTION.. 4 cases
MEMORANDA IN POST CONVICTION CASES 68 cases
CASES IN LOWER COURTS 112 cases
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All bonds submitted to the Department by public officials
required by law to be bonded, as well as State employees
handling State revenues, were approved as to form and
legal sufficiency before acceptance by the State. An esti-
mated number of eighteen hundred were approved during
the year.

Before being accepted by the State, all leases, contracts,
contract bonds, deeds, agreements and easements submitted
to the Department of Public Improvements and the Depart-
ment of Budget and Procurement were approved by this
Department as to form and legal sufficiency, as well as all
deeds and agreements submitted by the Board of Public
Works and similar documents submitted by other Depart-
ments in which the State had an interest. All rules and
regulations were examined by us as to legality before being
filed with the State Departments designated by statute.

The General Assembly convened on February 3, 1960,
and adjourned March 3, 1960.

The Annapolis office during the session was in charge of
Mr. Walter R. Tabler, although I was in daily attendance
at the session, together with one or more of my regular
staff to advise and consult with members of the General
Assembly relative to legislation, and departments and offi-
cials of the State government having an interest in pro-
posed legislation. After the adjournment of the General
Assembly, at your request, we examined all bills passed as
to legality before they were signed by you.

In May, I attended the meeting of the Southern Regional
Group of the National Association of Attorneys General
which was held in Nashville, Tennessee. Deputy Attorney
General Prescott and I attended the National Convention of
the Association which was held in San Francisco in July.

The following changes in the personnel of the Depart-
ment occurred during the year: On August 30, 1960, Mr.
John Martin Jones, Jr. resigned to resume the private
practice of law and I appointed Mr. William J. McCarthy
in his place on August 31, 1960. On January 6, 1960, 1
appointed Mr. Lawrence F. Rodowsky to the newly created
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position of Special Assistant Attorney General for the De-
partment of Assessments and Taxation. On April 12, 1960,
Mr. LeRoy W. Preston resigned as Special Assistant Attor-
ney General in Charge of Subversive Activities Control,
and the duties in connection with this Department were
assumed by one of my other Assistants. The work was
greatly curtailed by the decision of the United States
Supreme Court in the Nelson case. On December 12, 1960,
I appointed Mr. Louis E. Schmidt to the newly created posi-
tion of Special Assistant Attorney General for the State
Department of Health.

I wish to express to you my appreciation of your kind-
ness and consideration, and to assure you that I, as well as
the members of my staff, are ready and willing to respond
to any demands made upon us to further the efficient
handling of the State’s interests.

With kindest regards, I am
Very truly yours,

C. FERDINAND SYBERT,
Attorney General.
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FINANCIAL STATEMENT OF THE STATE LAW DEPARTMENT
FOR THE FISCAL YEAR BEGINNING JULY 1, 1959
AND ENDING JUNE 30, 1960

Appropriations and Budget Credits:

Program .01 $160,140.37
Program .02 17,565.06
$177,705.43
Program .01
Legal Counsel and Advice:
Appropriation $156,552.00
Appearance Fees 276.00
Budget Credits 3,5688.37
$160,416.37
Appearance fees turned into State Treasury..... 276.00
N etl Appropriation $160,140.37
Salaries:
Attorney General ... $ 15,000.00
Deputy Attorney General....... 12,000.00

Assistant Attorney General (4) 40,000.00

Special Assistant Attorney
General 7,500

Administrative Assistant, State
Law Department ... 7,165.00

Stenographer, Law and
Legislative (4) oo 19,483.19

Additional Clerical Assistance....

Salaries $101,148.19
XI1v




Expenses (Exclusive of Salaries)

Communication 4,772.63
Travel 2,289.13
Motor Vehicle Operation

and Maintenance ... 929.17
Contractual Services ... 11,216.51
Supplies and Materials...... ... 1,279.22
Equipment—Replacement ... 3,049.00
Equipment—Additional ... 16,545.21
Fixed Charges 18,595.43

Expenses (Exclusive of Salaries)..$ 58,676.30

Salaries & Expenses

$1659,824.49
315.88

Reverted to State Treasury

Net Appropriation

$160,140.37

Program .02

Subversive Activities Control:

Appropriation $ 16,689.00
Budget Credits 876.06
Refunds 42.06
Net Appropriation $ 17,565.06

Salaries:
Special Assistant
Attorney General ... $ 6,057.87
Stenographer, Law and
Legislative 5,064.15
Salaries $ 11,122.02
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Expenses (Exclusive of Salaries)

Communication

Travel

Contractual Services ..o
Supplies and Materials..............
Equipment—Additional ...

Expenses (Exclusive of Salaries)..$

Salaries & Expenses

»

14,982.35

Reverted to State Treasury

2

2,582.71

Net Appropriation

Summary

Total Net Appropriations:

Program .01 $160,140.37

Program .02

Total Expenditures:

Program .01 $159,824.49

Program .02

Total Reversion to State Treasury..........

XVI

$ 17,565.06

$177,705.43

$174,806.84

$ 2,898.59
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ALCOHOLIC BEVERAGES

APPLICATION TO REMOVE RESTRICTION ON LICENSE OF ME-
MORIAL STADIUM CONCESSIONNAIRE—LIQUOR BOARD
SHouLD NOT ACT THEREON UNTIL DEPARTMENT OF
RECREATION AND PARKS HAS DECIDED WHETHER IT
WILL PERMIT CHANGE IN PRACTICE REQUESTED.

April 5, 1960.

Myr. Joseph Van Collom, Jr.,
Executive Secretary,
Board of Liquor License Commissioners
for Baltimore City.

You have asked our opinion concerning the application
of Maryland Sportservice, Inc., the concessionnaire and li-
censee at the Baltimore Memorial Stadium, to remove the
following restriction from its Class D Beer and Wine
License:

“No beer to be dispensed by vendors passing
through the stands—all sales to be made only at the
twenty-one (21) fixed refreshment stands as set
forth on the plat filed with this office.”

Your specific question is whether the Board is empowered
to act on this application without having first received a
statement from the City of Baltimore, Department of Rec-
reation and Parks, assenting to the desired change in the
method of sale, i.e., to the sale of beer in the stands them-
selves.

You state that the licensee concedes that no change in the
method in which it dispenses beer can be made without
having first received the permission of the Department of
Recreation and Parks, regardless of any amendment to its
liquor license. As the City of Baltimore is the owner of the
Stadium and since the Department of Recreation and Parks
has complete rule-making power concerning the operation
thereof, you inquire whether the present application should
be treated as one requiring the assent of the owner of the

o
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premises under Section 56 (17), Article 2B, Annotated Code
of Maryland (1957 Ed.).

Section 56(17) requires all applications for licenses to
contain certain information and to set forth certain state-
ments, among which is a statement “duly executed and
acknowledged by the owner of the premises in which the
business is to be conducted assenting to the granting of the
license applied for”. While we have considerable doubt that
this provision would apply in the ordinary case where a
tenant requests a change in a restriction on an existing
liquor license, we do not feel it necessary to rule on the scope
of that Section at this time. The present case is not one
where the landlord is a private party; it is one where the
landlord is the City of Baltimore—a landlord whose property
rights are held for the benefit of its citizens. Nor is this a
case in which the contract rights between the landlord and
tenant are a purely private matter. Here the Department of
Recreation and Parks must act according to its own views
as to the welfare of the public. While it has permitted the
sale of beer in the Stadium under the present restrictions
for some six years, you state that you have no indication
whether that Department will permit a change along the
lines of the present application.

Under the circumstances, we feel that basic principles of
comity would justify, if not require, the Board’s adopting
the policy of taking no action until after the Department
of Recreation and Parks has stated its position. It must be
remembered that the Board could in no event authorize the
sale of beer in the stands if the City would not permit such
an action. It would seem to follow, therefore, that the City
should have an opportunity to rule on the matter prior to
any action by the Board.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
JOHN MARTIN JONES, JR., Asst. Attorney General.
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ALCOHOLIC BEVERAGES — LICENSES — ISSUANCE OF ALCO-
HOLIC BEVERAGE LICENSE To WIFE WHERE COUNTY
BoARD oF LiIQUOR LICENSE COMMISSIONERS HAS AL-
READY ISSUED ANOTHER LICENSE TO HUSBAND.

October 28, 1960.

Hon. John L. Sanford, Jr.,
State Senator, Worcester County.

We have your inquiry as to whether or not the Board of
Liquor License Commissioners of Worcester County may
issue to a married woman an alcoholic beverage license for
establishment X when her husband already has been issued
an alcoholic beverage license for establishment Y.

Article 2B, Section 41 (a) of the Annotated Code of Mary-
land (1957 Edition) provides:

“No more than one license . . . shall be issued
in any county ... to any person . . .".

This language, in itself, simply raises the question you are
posing, rather than answers it.

Article 2B, Section 56, further provides, however, that
every application for a license shall contain, among others,
the following statements:

“(12) A statement that the applicant . . . is not
pecuniarily interested in any other place of busi-
ness in said county . . . for which a license has
been applied for, granted or issued .. .;” and

“(15) A statement that no person except the
applicant is in any way pecuniarily interested in
sald license or in the business to be conducted

R

thereunder . . .;

Thus, the Legislature, by the enactment of the two above
cited provisions in Article 2B, Section 56, has given an
indication that even though two licenses are not issued to
the same person in the technical sense that the same person
has not been issued both licenses in his or her own name,
if the two licenses are issued to two different named
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persons who have a common pecuniary interest, there will
be a violation of the licensing provisions of Article 2B.

As we stated in our opinion at 34 Opinions of the Attor-
ney General 86, the question of whether or not this for-
bidden common pecuniary interest exists is one to be deter-
mined by the Board of Liquor License Commissioners from
the evidence presented to it upon the application for a
license.

This office does not attempt to determine whether or not
the issuance of the second license in the specific situation
you mention would violate the provisions of Article 2B,
since this is a factual determination to be made by the
Board on evidence not presently before us. Suffice it to say
for guidance of the Board, this office has recognized the
principle that the issuance of several licenses to close mem-
bers of a single family is suspect. See 20 Opinions of the
Attorney General 145. We have also been advised by the
Alcoholic Beverages Division, Office of the Comptroller,
which agency is charged with the administration of Article
2B and whose interpretation of such law is entitled to
strong consideration, that as a general rule it considers the
issuance of one license to a husband and another to a wife
to be in violation of the licensing provisions of Article 2B,
since each is normally pecuniarily interested in any business
venture of the other by the very nature of their relation-
ship and the rights incident thereto.

We advise you, therefore, that it is for the Board of
Liquor License Commissioners of Worcester County to de-
termine from the evidence presented to them whether or
not such a forbidden common pecuniary interest would here
exist. It is our opinion that the Board should require proof
in the very strictest sense that no joint pecuniary interest
would here exist between the subject husband and wife
before it issues the requested license to said wife.

C. FERDINAND SYBERT, Attorney General.
WILLIAM J. MCCARTHY, Asst. Attorney General.
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LICENSES—LIQUOR LICENSE MAY BE MADE SUBJECT TO A
CHATTEL MORTGAGE AND SOLD UNDER FORECLOSURE
PROCEEDINGS.

November 9, 1960

Mr. Joseph Van Collom, Jr.,
Executive Secretary,
Board of Liquor License Commissioners
for Baltimore City.

We have your inquiry as to whether an alcoholic beverage
license may be made subject to a chattel mortgage and sold
under foreclosure proceedings. For the reasons hereafter
set forth, we are of the opinion that this question should be
answered affirmatively.

In our recent opinion appearing at 43 Opinions of the
Attorney General 83, we advised you that a liquor license
may be seized and sold to satisfy an ordinary judgment. We
adopt the reasoning of this prior opinion that such license
is something of value and has the attributes of property for
the purposes here under consideration, even though it may
lack the full prestige of a property right in regard to cer-
tain constitutional protections which the Legislature has
chosen not to afford it because of the necessity of unimpeded
State regulation of the liquor industry. See Article 2B, Sec-
tion 72, Annotated Code of Maryland (1957 Ed.).

As we indicated in our previous opinion, a liquor license
may be sold or assigned pursuant to the provisions of
Article 2B, Section 74. The Court of Appeals of Maryland
has recognized that “the term personal property embraces
all objects and rights which are capable of ownership ex-
cept freehold estates in land . . .” Elkton Electric Co. v.
Perkins, 145 Md. 224, at 245. The Court, in its opinion at
page 229, includes franchises, which generic classification
embraces a liquor license among those items which con-
stitute personal property. Since, on the basis of the fore-
going, an alcoholic beverage license can thus be termed
transferable personal property, we feel that your question
as to whether such license may be mortgaged is further
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answered by the case of Salabes v. Castelberg, 98 Md. 645,
in which the Court succinctly states, at page 651 :

“The general rule is that all personal property
capable of being sold can be mortgaged.”

We find no authority in Maryland dealing directly with
this question. Other jurisdictions under the laws of which
a license can be transferred in a fashion similar to our pro-
cedure under Article 2B, Section 74, have held, however,
that such a license can be made the subject of a chattel
mortgage. Nicolini v. Langermann, 104 S.W. 501; see Deg-
gender v. Seattle Brewing & Malting Co., 83 Pac. 898. See
also In re Rainbow Express, Inc., 179 F. 2d 1, in which it
was held that the certificate of convenience and necessity
of an interstate motor carrier may be made subject to a
chattel mortgage.

We do not feel that our previous opinion that an alcoholic
beverage license is subject to levy and sale in satisfaction
of an ordinary judgment is weakened by the decision ren-
dered on July 29, 1960, in the case of Lit v. Berger (Su-
perior Court of Baltimore City, 1953-441-29505, Harlan,
J.). The Lit case decided that the fact that the aleoholic
beverage laws require liquor licenses to be issued to named
individuals, because of which a license was there taken out
for a partnership business in the individual names of a hus-
band and wife, does not support the conclusion that the
husband and wife had severable property interests in such
license which was used by them in the conduct of a business
owned by them as tenants by the entireties.

We therefore advise you that an alcoholic beverage li-
cense may be made subject to a chattel mortgage and sold
under foreclosure proceedings. Such sale would, of course,
be subject to the approval of the Board of Liquor License
Commissioners in the same manner as an original applica-
tion for a license must be approved. See Article 2B, Section
T4(a).

C. FERDINAND SYBERT, Attorney General.
WILLIAM J. MCCARTHY, Asst. Attorney General.
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BANKS AND BANKING

FHA MORTGAGES—CHARGE FOR FHA MORTGAGE INSURANCE
PreMiuM Does NoT CONSTITUTE USURY—SERVICE
CHARGE MADE BY MORTGAGEE UNDER FHA MORTGAGE
CoNSTITUTES USURY TO THE EXTENT THAT IT EXCEEDS
THE LEGAL RATE OF INTEREST.

January 5, 1960.

Mr. John D. Hospelhorn,
Deputy Bank Commissioner.

You have forwarded to this office an inquiry concerning
the question of the validity of certain practices relating to
various FHA guaranteed mortgage loans and requested us to
determine whether the interest and other charges are usuri-
ous under the provisions of Section 57 of Article III of the
Maryland Constitution and the applicable sections of Article
49 of the Annotated Code of Maryland (1957 Ed.). It has
been pointed out that under the provisions of the National
Housing Act, as amended (12 U.S.C.A., Sections 1701, et
seq.), the Federal Housing Administration is authorized to
insure certain mortgages originated by FHA approved lend-
ing institutions upon compliance with the requirements set
forth in the National Housing Act and in regulations issued
by the Federal Housing Commissioner.

One of the regulations issued by the Commissioner is a
limitation upon the maximum interest rate which may be
provided on mortgages submitted to the FHA for insur-
ance. Prior to September 23, 1959, the maximum permis-
sible interest rate was 514,% per annum. However, on that
date the Commissioner amended the regulations and per-
mitted interest on certain mortgages at the rate of 534 %
per annum. In addition to providing for the payment of
interest and the imposition of certain usual settlement
charges approved by the Commissioner, the act permits the
Commisgioner to collect a “premium charge” for the insur-
ance of mortgages in an amount not less than 14 of 1% per
annum, nor more than 1% per annum, of the principal
balance outstanding (12 U.S.C.A., Section 1709(c)). We



10

are advised that the current premium charge is 14 of 1%
per annum. We are also advised that the Commissioner has
issued regulations permitting a “service charge” of 14 of
1% per annum on the principal balance outstanding on
FHA mortgage loans of $8,000 or less.

It appears that your inquiry raises two questions:

1. Does the collection of a “premium charge” of 14 of
1% per annum in addition to interest of 534 % per
annum on mortgages insured by the FHA constitute
usury, and

2. Does the collection of a “service charge” of 146 of 1%
per annum in addition to interest of 534 % per annum
on mortgages of $8,000 or less insured by the FHA
constitute usury?

Section 57 of Article III of the Constitution of Maryland
provides that the legal rate of interest shall be 6% per
annum unless otherwise provided by the General Assembly.
Implementing this provision, the General Assembly, in
Article 49, Sections 1 and 3, Code, has provided that if any
person shall exact, directly or indirectly, for the loan of
money a rate greater than 6% per annum, he shall be
deemed guilty of usury. The Court of Appeals has ruled that
no device or subterfuge of a lender will be permitted to
shield him in taking more than legal interest on a loan. In
whatever part of the transaction usury may lurk or in
whatever form it may take, or under whatever guise the
offender may attempt to evade the law, the Court will seek
to ascertain what the contract actually was between the
parties and, where necessary, give the debtor relief. See
Plitt v. Kaufman, 188 Md. 606; Brenner v. Plitf, 182 Md.
348 Andrews v. Poe, 30 Md. 485.

In the case of Plitt v. Kaufman, suprae, the Court said:

“Where a creditor exacts of a debtor, as a con-
dition of the loan, a sum in addition to the lawful
interest, whether designated as a bonus, commis-
sion or carrying charge, or by any other name, the
transaction is tainted with usury except where the



11

sum so exacted, when added to the stipulated in-
terest, does not exceed interest at the maximum
lawful rate on the principal sum of the loan.”

In answering the questions presented, it is necessary to
examine the nature of the transaction and to analyze the
elements involved. In regard to the “premium charge”, it is
necessary to determine the purposes for the charge in-
volved. Congress passed the National Housing Act for the
purpose of encouraging improvement in housing standards
and conditions and has made appropriate amendments from
time to time in furtherance of this purpose. See Darlington,
Inc. v. FHA, 142 F. Supp. 341. The provisions of the act
permit the FHA to insure mortgages and thus afford ade-
quate protection to mortgagees who lend on the security
of a mortgage with no, or low, down payments. When a
home buyer desires an FHA insured loan, the mortgagee
applies for the insurance on forms provided by the Federal
Housing Commissioner. (See C.F.R., Sections 221.9 and
221.10.) The application form, however, requires the signa-
ture of the proposed borrower and contains a statement as
follows: “This statement . . . is made by the undersigned
for the purpose of obtaining the benefits of a mortgage
loan to be or which may be insured under the provisions of
the National Housing Act”. In the event that the applica-
tion is approved and the FHA insures the mortgage, the
mortgagee is responsible for the payment of premiums to
the Commissioner in the amount fixed by the Commis-
sioner’s regulations. (12 U.S.C.A., Section 1709(c), supra;
24 C.F.R., Section 222.2.) The mortgagee collects the “pre-
mium charges” from the mortgagor and disburses them in
accordance with the Commissioner’s regulations. (24 C.F.R.,
Section 221.23.) No part of the “premium charge” is re-
tained by the mortgagee.

The only benefit received by the mortgagee as a result
of this transaction is the receipt of FHA debentures in the
event the borrower defaults. (See 12 TU.S.C.A., Section
1710.) The “premium charge” supports the operation of the
FHA system as well as the mutual mortgage fund created
by 12 U.S.C.A., Section 1708.
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Chief Judge Thomsen of the United States District Court
for the District of Maryland had an opportunity to review
the nature of FHA insured loans in United States v. Bland,
159 F. Supp. 395, affirmed per curiam 261 F. 2d 109. Judge
Thomsen stated :

“The obligations assumed by the United States
under Title I of the National Housing Act and the
Regulations adopted pursuant thereto amount to
a guarantee of the buyers’ note. The fact that it is
called insurance rather than a guarantee does not
change the essential character of the obligation.
Nor does the fact that the premium of one-kalf of
one per cent. was paid by the Loan Association
alter the essential nature of the transaction. It is
immaterial whether the premium on a surety bond
is paid by the obligor or the obligee; a surety bond
is still a surety bond, and a guarantee is still a
guarantee, * * *7,

LN I

“The buyers, the Blands, did offer such a surety
or guarantee, by signing the F.H.A. Title I credit
application at the time they signed the order for
the goods. True, they were not required to seek out
some friend or relative who would guarantee their
note; the government has agreed to serve as a
universal uncle for the purpose. But the gcvern-
ment serves only when it is requested to do so by
the borrowers or buyers. The signing of the F.H.A.
Title I credit application was such a request.

“The undertaking of the government was col-
lateral to the obligation of the Blands, and was
security for that obligation.”

This analysis shows that the FHA mortgage insurance is
in effect a guarantee of the mortgage and the borrower
pays the FHA for this guarantee. Both the payment and
the guarantee go to the security for the loan and benefit the
lender only to the extent that his security is made certain.
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Thus, in effect, FHA insurance is itself security for a loan.
It is an undertaking by the Government to guarantee a loan
and such undertaking is collateral to the actual lending of
the money.

It has long been the practice to require a borrower to
insure his property against fire and other hazards which
threaten a loss in value. Query :—If this is proper, is there
any reason why a borrower cannot “insure” his property
against loss in order to provide the lender with adequate
security ? Fire insurance or life insurance would also bene-
fit the lender in the event of a loss to the extent of protect-
ing his security for the loan. Similarly, it would appear that
an FHA insurance premium is an additional charge as a
condition of the loan and would seem to be an expense item
such as real estate taxes or fire insurance on the mortgaged
property. The lender does not profit from the FHA insur-
ance, but merely obtains protection for the security of his
loan. He does not attempt to transfer his operating expenses
or costs to the borrower.

It appears to us that the transaction involved is not the
type condemned by the courts, as emphasized by the fact
that the lender retains less than the legal rate of interest
in the case of FHA insured mortgages. Of particular signifi-
cance is a ruling of the Internal Revenue Bureau (Internal
Revenue Cumulative Bulletin, 1937-1; 1T-3062; CCH Fed-
eral Tax Reporter, paragraph 1330.394) which states as
follows :

“Advice is requested whether a mortgagor may
deduct from his gross income for Federal income
tax purposes the amount paid to a mortgagee for
the purpose of paying a Federal Housing Admin-
istration mortgage insurance premium. It is stated
that the mortgagor is obligated to make such pay-
ment but that the Federal Housing Administration
holds the mortgagee responsible for the mortgage
insurance premiums whether or not the money
therefor has been received by him from the mort-
gagor.
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“It is held that the amount paid by a mort-
gagor for mortgage insurance premiums on mort-
gages covering property not used in the trade or
business does not fall within any provision con-
tained in Section 23 of the Revenue Act of 1936
relating to deductions from gross income. Such
expenditure is, therefore, not an allowable deduc-
tion to the mortgagor for Federal income tax
purposes.”

Thus, the Internal Revenue Service has determined that the
mortgage insurance premium is not interest and, therefore,
not deductible when paid on property not used in trade or
business.

You have informed us that a test suit has been filed in
the Chancery Court of Shelby County, Tennessee, to deter-
mine the validity of the question here presented. (See Wall
Street Journal, Thursday, December 24, 1959.) We will fol-
low this case with interest and will review this opinion in
light of the decision rendered therein.

In conclusion, it is our considered opinion that the 1% of
1% mortgage insurance premium is not interest and, there-
fore, the addition of this to the interest of 534 % per annum
on mortgages insured by the FHA does not violate our con-
stitutional provision or usury statute.

As to the second problem presented, it is our opinion that
a different result must be reached. We are advised that the
Vo of 1% “service charge” authorized by the FHA in cases
of loans of $8,000 or less is collected and retained by the
mortgagee for its own use. We have been informed of no
service rendered by the mortgagee to the mortgagor for
which this charge could be justified. The only service per-
formed is the collection and application of the payments to
the reduction of the mortgage balance. We believe that the
Court of Appeals of Maryland, in the case of The Real
Estate Trustee, Inc. v. Lentz, 153 Md. 624, succinctly
answers this question. In discussing a “service charge”, the
Court of Appeals stated as follows, at page 629-630:
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“ % * The only service rendered by the mort-
gagee to the mortgagors in the transaction was
the lending of the money and its application to the
specified payments. When the money had been
fully applied, at the time the loan was made, no
further action remained to be taken by the mort-
gagee for the mortgagors’ benefit. For the use of
the money loaned, the compensation of the mort-
gagee could not legally exceed the six per cent.
interest which was agreed to be paid. It was per-
missible for the parties to contract for the rendi-
tion by the mortgagee of a service collateral to
that which was directly incident to the lending of
the money, and for such an additional service a
promise of payment could legally be made and en-
forced. If, for example, a mortgagee is required to
perform continuing duties in the application of the
loan to the cost of building or other operations,
over which he is intended to have supervision, a
service would be thus contemplated for which a
commission, fairly proportionate to its value, could
be charged without being subject to the suspicion
that it was an effort to circumvent the law against
usury. In this instance there was no actual or
promised service by which the commission to the
mortgagee can be supported. The acts of the mort-
gagee in regard to the examination of the property
prior to the loan, and its subsequent investiga-
tions to discover whether a covenant in the mort-
gage to develop certain streets was being fulfilled,
were only such attentions as lenders would natur-
ally give to the protection of their own interests.
To call the commission a ‘service charge’ could not
give it a quality which it did not in fact possess.
So far as this transaction is concerned, it was
plainly a means of increasing the rate of compen-
sation for the use of the money loaned.”

Also, in Brown v. Real Estate Investment Company, 134
Md. 493, it was held that a “service charge” of 5% of a
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loan in addition to legal interest was usurious and could not
be collected. See also Walter v. Foutz, 52 Md. 147 ; Bowdoin
v. Hammond, 79 Md. 173; Commercial Association v. Mac-
kenzie, 85 Md. 132; Pentrose v. Canton National Bank, 147
Md. 200; and Carozza v. Federal Finance Company, 149
Md. 223.

Based on the aforementioned decisions, we kelieve that
the “service charge” to the extent that it exceeds the legal
rate of interest on FHA guaranteed loans is usurious. In
connection therewith we can find no legislative sanction for
this practice; therefore, there is no exemption from the
constitutional or statutory usury provisions.

C. FERDINAND SYBERT, Attorney General.
JOSEPH S. KAUFMAN, Asst. Attorney General.
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BANK COMMISSIONER—INDUSTRIAL FINANCE ACT—DELIN-
QUENT CHARGE SECTION MusT BE CONSTRUED MOST
FAVORABLY TO THE BORROWER.

March 8, 1960.

Mr. John D. Hospelhorn,
Acting Bank Commissioner.

You have requested an opinion as to the proper interpre-
tation of Subsection (A) (3) of Section 196 of Article 11,
Annotated Code of Maryland (1957 Ed.), which is part of
the Industrial Finance Act. Two factual situations are
presented.

In the first, you state that a borrower contracts for a
loan to be payable in twelve equal monthly installments, the
first payment becoming due one month after the date of the
loan. The borrower fails completely to meet his first monthly
payment. Thereafter, however, he makes all payments at the
designated time and the lender credits the payments to the
preceding matured payment. Due to the original default
on the initial payment, the loan extends over a period of
thirteen months and the lender exacts a penalty at the time
each payment is made, thereby resulting in twelve penalties
being collected. Subsection (A) (3) states as follows:

“(A) Every licensee ... may ... :

“(3) Collect from the borrower a delinquent
charge of five cents (5¢) for each default con-
tinuing for five (5) or more days in the payment of
one dollar ($1.00) or a fraction thereof at the time
any periodical installment is made provided, how-
ever, that such delinquent charge shall not be im-
posed more than once for the same default.”
(Emphasis supplied.)

It is our opinion that the Industrial Finance Law, being
remedial legislation regulating the lending of money, must
be construed most favorably to the borrower. Palmore v.
B. & O. R.R., 156 Md. 4; Liberty Finance Co. v. Catterton,
161 Md. 650. With this rule of construction in mind, it is
our opinion that the provisions of Section 196, aforemen-
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tioned, require that only one delinquent charge may be made
for the initial default.

In the second factual situation presented, the borrower
contracts for a loan to be paid in twelve monthly payments.
Each monthly installment payment is paid fifteen days after
the due date. The borrower, therefore, is in arrears through-
out the entire life of the contract. However, in this factual
situation the lender exacts no penalties at the time the
periodic installments are paid but waits until the borrower
tenders his final payment, at which time the lender charges
the borrower a sum representing twelve penalties. You
specifically ask whether the lender may avail himself of the
penalty at the end of the loan, or must he assess the bor-
rower at the time each periodic installment is in default.
Subsection (A) (8) of Section 196 of Article 11, Code, afore-
mentioned, states that the lender may collect a delinquent
charge as therein specified “at the time any periodical in-
stallment is made”. It is our opinion that the General
Assembly intended to have fines paid at the time the
periodical installment was paid and that they may not be
accumulated and charged at the end of the loan payment
period.

C. FERDINAND SYBERT, Attorney General.
JosEPH S. KAUFMAN, Asst. Attorney General.
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BOARD OF CORRECTION

PowER OF CONDEMNATION.
March 21, 1960.

Mr. James W. Curran,
Superintendent of Prisons,
Department of Correction.

Your letter of March 11, 1960, advises that the budget for
the fiscal year 1961, which was submitted to the General
Assembly by the Governor, contained an item for acquisi-
tion of land adjacent to the Maryland Penitentiary to be
used for the central office and storage building of the State
Use Industries. At the hearing before the House Ways and
Means Committee this item was deleted from the capital
improvement bill and you advise that you were instructed
to use funds already to the credit of the State Use Indus-
tries’ account for the purchase of the land which the Depart-
ment was interested in acquiring.

You also state that it is your desire to request the Board
of Correction at its next meeting to authorize the expendi-
ture of $250,000 from the account of the State Use Indus-
tries for the purpose of acquiring the land in question. If
approved by the Board, it is your desire then to submit the
matter to the Board of Public Works for approval.

You anticipate that because of the numerous property
holders involved wou may have difficulty in procuring the
land by purchase and therefore you desire to ascertain
whether the Department of Correction has the power to
condemn property for the purpose of expanding one of the
correctional institutions.

It has been held by this office that the Board of Public
Works does not have any general authority to acquire land
by condemnation and that no department of the State may
acquire land by condemnation except when expressly auth-
orized by the Legislature. 31 Opinions of the Attorney Gen-
eral 75. It is therefore necessary to determine the statutory
authority of the Board of Correction.
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Article 27, Section 680, Annotated Code of Maryland
(1957 Ed.) creates the authority for the establishment of
the State Use Industries and outlines the supervisory
powers of the Board of Correction in relation thereto. The
General Assembly, therefore, vested with the Board of Cor-
rection the sole and exclusive discretion as to the operation
of industry, shops, etc., in the various penal institutions of
the State.

Section 672 of Article 27 of the Annotated Code (1957
Ed.) states in part as follows:

“The title to and possession of all the property,
real and personal appertaining to the Maryland
Penitentiary and the Maryland House of Correc-
tion, shall vest in and be held by the Board of Cor-
rection, as trustees for the State. The said Board
shall have power to purchase or otherwise acquire
on behalf of the State, any real property, or interest
in real property, with the consent first obtained of
the Board of Public Works, that may be appropri-
ate to the needs of said institution, or either of
them; * * *”, (Emphasis supplied.)

The General Assembly has therefore vested in the Board
of Correction the power to purchase “or otherwise acquire”
on behalf of the State any real property which may be ap-
propriate to the needs of the named penal institutions. It is
our opinion that the General Assembly, in authorizing the
Board of Correction, with the approval of the Board of
Public Works, to purchase “or otherwise acquire” real prop-
erty, indicated an intention that the Department of Cor-
rection, after complying with the other requirements, may,
on behalf of the State, institute condemnation proceedings.
It is important to note that the General Assembly did not
limit the right to acquire property only by means of pur-
chase, but recognized that other means might be necessary,
and it is our opinion that the words “otherwise acquire” ex-
tend the sovereign right of condemnation to the Board of
Correction.



21

We are not unmindful of the opinion of Attorney General
Curran, reported in 31 Opinions of the Attorney General
75. However, the statutory provision construed therein
granted unto the Board of Natural Resources the right to
“acquire by gift or purchase” certain real property. The
Legislature in that bill expressly limited the manner of ac-
quisition of property to the two mentioned means, and in-
deed deleted a power of condemnation contained in the bill
as introduced. However, when the Legislature uses broad
terms such as ‘“otherwise acquire”, it is reasonable to as-
sume that it intended any means available to the State.

We are therefore of the opinion that the Department of
Correction, exercising the sovereignty of the State after
first obtaining approval of the Board of Public Works may,
if necessary, acquire the land in question through condemna-
tion proceedings.

C. FERDINAND SYBERT, Attorney General
JOSEPH S. KAUFMAN, Asst. Attorney General.
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BOARD OF NATURAL RESOURCES

BoARD HAS ONLY ADVISORY POWERS OVER THE DEPART-
MENTS CONCERNED WITH THE CONSERVATION OF NA-
TURAL RESOURCES.

April 8, 1960.

Mr. William H. Bayliff,
Executive Secretary,
Board of Natural Resources.

In your recent letter you ask whether the Board of Na-
tural Resources has legal authority to coordinate the activi-
ties of its component departments by directing the policies
and activities of those departments or whether the Board is
merely an advisory agency.

Article 66C, Section 1, Annotated Code of Maryland
(1959 Supp.), created the Board of Natural Resources to
coordinate the activities of the several State departments
which are concerned with the conservation of natural re-
sources. The Board’s powers are established by Section 3,
which provides that the Board shall discuss the problems of
conservation, departmental, State or Federal, act as a clear-
ing house for constructive suggestions and recommendations,
deal with such conservation matters, complaints, suggestions
or proposals as can be handled more satisfactorily by the
Board than by the several departments represented upon
said Board, and review the work of each such department.
The Board shall annually submit to the Governor a com-
prehensive report covering the activities, accomplishments
and recommendations of the several departments repre-
sented upon said Board. Such reports shall also include
pertinent information on finance and budgets.

It is our opinion that the Board of Natural Resources
is merely an advisory Board. A study of the statutes grant-
ing powers to the various departments whose activities are
to be coordinated by the Board shows that those departments
were given the power and authority to control themselves.
The Board of Natural Resources is composed of the Chair-
men or Directors of the six Departments that are concerned
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with conservation of natural resources and eight other
members. It is through general discussion prompted by those
department heads, and suggestions from all members, that
we believe the Legislature intended the Board to work out
coordination of activities of the departments involved.

C. FERDINAND SYBERT, Attorney General.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
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BOARD OF PUBLIC WORKS

PAYMENT OF EMPLOYMENT SECURITY BENEFITS BY MAIL—
NoT LEGISLATIVE INTENT.

June 3, 1960.

Mr. Andrew Heubeck, Jr., Secretary,
Board of Public Works.

Reference is made to your recent letter inquiring whether
it was permissible to have the Department of Employment
Security make payments of unemployment insurance bene-
fits to eligible individuals by mail. Article 95A, Section 3(a),
Annotated Code of Maryland (1957 Ed.) provides as
follows :

“Payment of benefits. All benefits shall be payable
from the fund and shall be paid through employ-
ment offices, in accordance with such regulations
as the Executive Director may prescribe.”

There was introduced in the 1960 session of the General
Assembly Senate Bill No. 55, which would have amended
the above quoted section by expressly permitting the pay-
ment of benefits by mail; however, this bill failed to pass.
Section 3 (a), supra, does not expressly prohibit the payment
of unemployment insurance benefits to eligible individuals
by mail. It grants a certain discretion to the Executive Di-
rector to prescribe the method of payment through the
issuance of appropriate regulations.

However, the action of the General Assembly ir: rejecting
the amendment as proposed in Senate Bill No. 55 clearly
shows a legislative intent that it was the desire of the Gen-
eral Assembly that these payments not be made by mail.
Although the Executive Director still has broad discretion
to issue regulations relating to methods of payment of un-
employment insurance benefits, it is our opinion that the
will of the General Assembly should not be disregarded.

C. FERDINAND SYBERT, Attorney General.
JOSEPH S. KAUFMAN, Asst. Attorney General.
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BUDGET

AMENDMENT OF DEPARTMENT OF PUBLIC WELFARE BUDGET
TO TRANSFER ADMINISTRATIVE FUNDS TO ASSISTANCE
PROGRAMS PROPER IF (FOVERNOR AND BOARD OF PUBLIC
WORKS APPROVE.

January 22, 1960.

Mr. Andrew Heubeck, Jr., Secretary,
Board of Public Works.

We have reviewed the inquiry of the Department of Pub-
lic Welfare relating to the transfer of accumulated surplus
funds in the Department’s administration account of local
departments. It is contemplated that such excess funds
would be added to the Department’s assistance appropri-
ation. Such a transfer would be accomplished by the Gover-
nor through budget amendment under the provisions of
Article 15A, Section & of the Annotated Code of Maryland
(1957 Ed.).

We have considered the provision of Chapter 585 of the
Acts of 1959 (page 797), which is as follows:

“The State Department of Public Welfare shall
not be authorized to expend for public assistance
in any month an amount in excess of that comput-
ed by dividing the total available appropriation of
all funds originally appropriated by the General
Assembly for such purpose by the number of re-
maining months in the fiscal year unless the ap-
proval of the Board of Public Works is secured
for any such excess rate or amount of expenditure.
The provisions of this restriction shall apply to
the following programs:

Old Age Assistance

Aid to Dependent Children

Public Assistance to Needy Blind

Aid to Permanently and Totally Disabled
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General Public Assistance
Boarding Care for Children
General Public Assistance to Employables”.

The effect of that restriction is to enforce pro rata or
balanced monthly expenditure of assistance funds. We do
not see in this any prohibition to the transfer within the
Department of monies appropriated, so long as it is done
with the approval of the Board of Public Works. As we un-
derstand it, the proposed budget amendment would not in-
crease the total appropriation previously granted.

A similar question was considered by this office and
answered by letter to the Budget Director, dated October 18,
1955. It was there stated :

“It is the opinion of this office, that, by budget
amendment, the Governor can, if he so desires, ap-
prove a transfer of a portion of the unused aid
funds to administration of local Departments.”

It is to be noted that the problem there ruled upon was
identical to the present one, except in reverse. We can see
no difference in principle, and therefore we are of the opin-
ion that the proposed transfer by budget amendment would
be both legal and effective.

C. FERDINAND SYBERT, Attorney General.
STEDMAN PRESCOTT, JR., Deputy Attorney General.



27

REVERSION OF SPECIAL FUNDS OF EXAMINING AND LICENSING
BOARDS To GENERAL TREASURY AT YEAR END.

September 23, 1960.

Mr. James G. Rennie, Director,
Department of Budget and Procurement.

You have asked us to review the matter of year-end dis-
position of Special Funds held by the twenty-two Examining
and Licensing Boards which operate on Special Funds. We
find that all of these Boards fall within the purview of
.Article 41, Section 198, of the Annotated Code of Maryland
(1957 Ed.). The manner of expenditure of such special

funds is there provided, and the law continues “. . . if not
so used, or if not otherwise dedicated by law, the same shall
revert in due course to the general treasury; .. .” Article

15A, Section 2, of the Code is to the same effect. It pro-
vides: “Any unexpended balance of such appropriation,
against which there will be no outstanding obligation at the
end of the fiscal year, except balances from sources dedi-
cated by any act of Congress or by the laws of the State to
some specific purpose or purposes, shall revert to the gen-
eral treasury of the State at the end of the fiscal year.”

As you will note, both of the above laws provide for
reversion of special funds of the Boards to the general
treasury, except as to amounts otherwise dedicated. We list
below those Boards as to which there is to be a reversion at
the year end. The laws relating to these Boards (noted in
parentheses) either provide for such reversion specifically
or are silent on the matter.

1. Architects (Art. 43, Sec. 518, Code)

2. Electrical Examiners (Sec. 481, Ch. & P.L.L.
Baltimore City)

Engineers (Sec. 315, Ch. & P.L.L. Baltimore City)
Hairdressers (Art. 43, Sec. 545, Code)

Law Examiners (Art. 10, Sec. 3, Code)

Medical Examiners (Art. 43, Sec. 143, Code)

o o W
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7. Motion Picture Operators (Sec. 505, Ch. & P.L.L.
Baltimore City)

8. Nurses (Art. 43, Sec. 291, Code)

9. Osteopathic (Art. 43, Sec. 472, Code)
10. Pharmacy (Art. 48, Sec. 259, Code)
11. Physical Therapy (Art. 43, Sec. 606, Code)
12. Plumbing (Art. 43, Sec. 331, Code)
13. Psychologists (Art. 43, Sec. 618-44, Code)
14. Public Accountants (Art. 75A, Sec. 4, Code)

Two Boards are in a special classification. The Barber
Examiners law (Art. 43, Sec. 321, Code) provides for
reversion as to the excess over the Comptroller’s estimate
of needs for the coming year. This latter amount remains
as special funds. The funds of the Chiropody Examiners
(Art. 43, Sec. 493, Code) which are in excess of $500 shall
revert to the general treasury. Up to $500 is to remain as
special funds.

The funds of the following Boards do not revert to the
general treasury because of specific provision in each of the
laws setting up these Boards that their funds shall be
retained as special funds. Because of this dedication, we
find that they are exempted from the provisions of Article
41, Sec. 198, and Article 15A, Sec. 2.

1. Chiropractic (Art. 43, Sec. 509, Code)

Dental Examiners (Art. 32, Sec. 9, Code)
Engineers and Surveyors (Art. 7514, Sec. 9, Code)
Funeral Embalmers (Art. 43, Sec. 359, Code)
Optometry (Art. 43, Sec. 871, Code)

Veterinary (Art. 43, Sec. 155, Code)

S Ot N

The procedure to be followed regarding such reversion
has been previously described in 40 Opinions of the At-
torney General 288 and 34 Opinions of the Attorney Gen-
eral 105.

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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BUREAU OF MINES

MARYLAND STRIP MINING ACT—LESSEE CORPORATION OF
STRIPPING RIGHTS REQUIRED TO OBTAIN PERMIT WHERE
IT BECOMES OWNER OF COAL MINED.

April 7, 1960.

Mr. Frank T. Powers, Director,
Bureau of Mines.

We have your recent letter in which you inquire as to
whether a corporation which leases, rather than owns, a
tract of land for the strip mining of bituminous coal is re-
quired to obtain a permit in accordance with the provisions
of the Maryland Strip Mining Act, codified as Article 66C,
Sections 657-674, Annotated Code of Maryland (1957 Edi-
tion). Specifically, you advise us that while the corporation
in question has obtained a strip mining permit for a par-
ticular tract of land which it owns, it does not hold a permit
for the tract of land which it lepses and operates. You
state that the two properties are, however, contiguous ; that
the owner of the leased tract has not obtained a stripping
permit; and that the lessee of the coal stripping rights be-
comes the owner of the coal once mined under the lease,
and pays only a royalty to the owner of the tract.

The Act in question, the constitutionality of which was
upheld in Maryland Coal and Realty Company v. Bureau of
Mines, 193 Md. 627, is designed, inter alia, to conserve and
improve areas of land affected by the strip mining of bi-
tuminous coal; to enhance the value of the land for taxa-
tion; and to decrease soil erosion and aid in prevention of
water pollution. By Section 659 an “operator” engaged in
strip mining must register with the Bureau of Mines of
Maryland by filing a certificate and giving certain infor-
mation relating to the area to be affected by the stripping
operation. Contemporaneously with and as a part of such
registration, the operator is required to file a bond to assure
faithful performance of all requirements of the Act, in-
cluding the all important provisions relating to “back fill”’
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of the land affected by the operation. The amount of the
bond is largely conditioned upon the number of acres of
coal to be stripped by the operator.

The term “operator” is defined in Section 658 to mean :-

“ ... a person, firm, corporation or partnership
engaged in open pit mining, as a principal as dis-
tinguished from an agent or independent contrac-
tor, and, who is or becomes the owner of such coal
as a result of such mining.”

Implicit in the provisions of the Act is the fact that each
permit is to cover a specific area of a specified tract, as
designated by the operator. The term “tract” is defined in
Section 658 to mean ‘“‘a single parcel of land or two or more
contiguous parcels of land with common ownership.”

It is our opinion that the corporation leasing the tract
for the stripping rights, and which thereafter owns the coal,
as above set forth, is the proper party under the Act to ob-
tain a permit. It is our view that this party is the “opera-
tor”’ within the statutory definition and, as such, must com-
ply with all pertinent provisions of the Act; and must,
therefore, apply for an additional permit with particular
reference to the operations conducted on the leased tract.

C. FERDINAND SYBERT, Attorney General.

ROBERT C. MURPHY, Asst. Attorney General.
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BUREAU OoF MINES—MARYLAND STRIP MINING ACT—FUNDS
ON DEPOSIT IN STATE TREASURY IN “BITUMINOUS COAL
OPEN P1T MINING RECLAMATION FUND” MAY BE Ex-
PENDED ONLY FOR BACKFILLING LAND AFFECTED BY
OPEN P17 MINING OF BITUMINOUS COAL.

October 5, 1960.

Mr. Andrew Heubeck, Jr., Secretary,
Board of Public Works.

You ask in your recent letter whether funds on deposit
in the State Treasury in an account known as the “Bitu-
minous Coal Open Pit Mining Reclamation Fund” may be
expended for the purpose of assisting in a program de-
signed to eliminate the draining of acid mine water into the
Youghiogheny River near Oakland, Maryland.

The fund in question was created by the provisions of
the Maryland Strip Mining Act, Sections 657-674 of Article
66C, Annotated Code of Maryland (1957 Ed. and 1960
Supp.). It is the basic purpose of this Act to conserve and
improve areas of land affected in the mining of bituminous
coal by the open pit or stripping method. To this end,
Section 659 provides that no person shall engage in such
mining operations until he first registers with the Bureau
of Mines, pays a $50.00 filing or registration fee, specifies
the area of land to be affected, and files a performance
bond, or cash or securities in lieu thereof, with the State to
guarantee compliance with all requirements of the Act,
including particularly the requirement that the operator
backfill the area stripped following completion of the opera-
tion. Section 673 provides:

“All funds received by the Director from regis-
tration fees, and from forfeiture of bonds, and of
cash deposits and securities, shall be held by the
State Treasurer in a special fund, separate and
apart from all other moneys in the State Treas-
ury, to be known as the ‘Bituminous Coal Open Pit
Mining Reclamation Fund,” and shall be used by
the Director of the Bureau of Mines for the sole
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purpose of backfilling land affected by open pit
mining of bituminous coal, and for such purposes
are hereby specifically appropriated to the Bureau
of Mines, funds received from the forfeiture of
bonds and cash deposited in lieu of bonds shall be
expended by the Director of the Bureau of Mines
upon lands in which the operation occurred for
which liability was charged on the bond other
money in said fund shall be spent at the discretion
of the Director of the Bureau of Mines for back-
filling.” (Emphasis supplied.)

It is our understanding that the particular drainage of
acid mine water into the Youghiogheny River now sought
to be corrected was neither caused by nor resulted from an
open pit or strip mining operation; rather, it is a direct
consequence of conditions resulting from abandoned deep
mining operations. Specifically, it is intended that the funds
be used to divert a small stream of water running through
an abandoned accumulation of coal bone and emptying into
and polluting the Youghiogheny River, and to seal an aban-
doned mine which now drains a large quantity of acid mine
water into this river,

It is our view that none of the funds on deposit in the
Bituminous Coal Open Pit Mining Reclamation Fund may
be used for the purpose suggested. It is clear from the pro-
visions of Section 673 that such funds can be used only for
the purpose of backfilling land affected by open pit mining
of bituminous coal.

C. FERDINAND SYBERT, Attorney General.
RoBERT C. MURPHY, Asst. Attorney General.
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CONSTITUTIONAL LAW

ARrTICLE III, SEC. 15, MARYLAND CONSTITUTION—CONSTI-
TUTIONALITY AT SHORT SESSIONS—TAX BILLS LIMITED
TO SPECIFIC SUBDIVISIONS UNCONSTITUTIONAL—WHAT
CONSTITUTES BILLS “IN THE GENERAL PUBLIC WEL-
FARE”, “DEALING WITH AN ACUTE EMERGENCY”, AND
“HAVING TO Do WITH BUDGETARY, REVENUE AND FI-
NANCIAL MATTERS OF THE STATE GOVERNMENT”.

February 11, 1960.

Hon. Marvin Mandel,
Chairman, Baltimore City Delegation,

and

Hon. J. Raymond Buffington,
Chairman, Baltimore City Senators.

Your letter of February 8, 1960, requests our opinion as
to the authority of the Legislature at the current session to
enact certain legislation. Specifically, you inquire whether
the constitutional limitations imposed upon the Legislature
during 30-day sessions would prohibit the enactment of six
types of tax statutes under various situations listed in your
letter. Prior to any ruling on the specific questions which
you pose, we feel certain general comments on the scope of
a 30-day session to be appropriate.

Prior to the approval of the voters in November, 1948, of
an amendment to Section 15 of Article III of the Maryland
Constitution, the Legislature met every other year for a 90-
day session. The effect of the amendment was to establish
30-day sessions of the Legislature to be held in even years.
The constitutional provision restricted the subject matter
which could be considered at these so-called “short sessions”
in the following manner:

“In any of said thirty-day sessions in even
yvears, the General Assembly shall consider no bills
other than (1) Bills having to do with budgetary,
revenue and financial matters of the State Govern-
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ment, (2) legislation dealing with an acute emer-
gency, and (8) legislation in the general public
welfare,”

The Court of Appeals has construed this section of the
Constitution in three cases. In the first such case. Funk v.
Mullan Contracting Co. (1951), 197 Md. 192, the court was
called upon to consider the validity of an Act creating a
commission to prescribe maximum hours of work for all
laborers and other employees employed by any contractor
in the execution of any contract for the State. The Act in
question, by virtue of the operation of existing law, applied
only to Baltimore City and 20 of the 23 counties. The State
tried to uphold the statute as coming within the third per-
missive category, i. e., “legislation in the general public
welfare.” The Court of Appeals, after noting that the prime
purpose of the 30-day session is the submission of annual
budgets for the State Government, held the Act to be un-
constitutional as not meeting the test of a statute in the
general public welfare. The court pointed out that every
statute is, or at least is supposed to be, in the “public wel-
fare”, and that the term “general’’, as used in the constitu-
tional amendment, must be interpreted so as to give effect
to the general legislative scheme established. Rejecting the
contention that any statute which would be considered a
general statute within other provisions of the Constitution
should be considered valid, and rejecting the contention of
the Attorney General that ‘“general public welfare means
welfare affecting the whole State or a substantial part
thereof”, the court concluded that “by the use of the word
‘general’, the Legislature meant to restrict itself in these
sessions to matters generally affecting the State, rather
than affecting parts thereof.” While recognizing that even
local legislation might possibly be upheld under the emer-
gency sections, the court struck down the statute in question
since it did not apply to three of the counties, holding that
in order to meet the third criterion of Section 15 of Article
TII, the legislation in question must apply “to all of the
State without exception”.
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The second case coming before the court and decided the
same day as the Funk case was Washington Suburban Sani-
tary Comm. v. Buckley, et al. (1951), 197 Md. 203. There
the statute dealt with the manner in which plumbing con-
nections could be made within the area covered by the
Washington Suburban Sanitary Commission. Since the Act
obviously did not meet the requirements of legislation in
the general public welfare, an attempt was made to sus-
tain the statute under the second category, i. e., “legisla-
tion dealing with an acute emergency’”’. The statute itself
contained a recitation that it was an “acute emergency
measure”, and was necessary for the immediate preserva-
tion of the public health, safety, etc. The Court of Appeals
held that unlike the question of what constitutes an emer-
gency for other purposes, the question of what constitutes
an “acute emergency’’ under Section 15 of Article IIT is a
question to be decided by the court and not by the Legisla-
ture by means of a legislative determination. The court
pointed out that in order to come within this limitation, the
statute must deal with an actual acute emergency and that
the existence vel non of the emergency is to be determined
by the courts. After a review of the circumstances in which
the Act was passed, the court rejected the legislative con-
clusion that an acute emergency existed and held the statute
to be unconstitutional.

The last of the three cases in point is Miedzinski v. Land-
man (1958), 218 Md. 3, app. dism’d 358 U. S. 644. In that
case, the Court of Appeals was called upon to determine
the constitutionality of a statute passed during the 30-day
session in 1958, which prohibited the operation of gambling
establishments upon any waters within the State of Mary-
land constructed in such a manner as to permit ingress and
egress over a pier, wharf or other structure which cannot
be entered from the shore, of the State of Maryland. That
Act had been passed at the request of the Governor of Vir-
ginia, and was intended to prevent the operation of gam-
bling houses on piers built out into the Potomac River from
the Virginia shore. It was designed to prevent the evasion
of the Virginia law against gambling by the device of lo-
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cating the actual gambling equipment in the section of a
pier within those portions of the bed of the Potomae River
which belong to the State of Maryland and which are in
counties where gambling is legal. Although the statute was
general in its terms, its impact was wholly local since it
obviously applied to the four counties in Maryland where
gambling devices are legal. The court upheld the statute
as one passed in the general public welfare in view of its
underlying purpose of comity between the States of Mary-
land and Virginia. As the court pointed out, “We think an
Act in the nature of a compact could be passed at an even-
year session, no matter how limited its actual effect upon
particular areas or persons in the State.”

As applied to the present case, we are of the opinion that
none of the tax statutes suggested could be upheld on the
first ground mentioned in the Constitution. Although some
of them may have an effect upon financial matters of the
State, we think it clear that they could not be considered
to be statutes ‘“having to do with budgetary, revenue and
financial matters of the State Government.”

As to the third ground, however, the questions must be
taken up one by one:

“l. (A) May the Legislature in this short session val-
idly enact legislation granting to all of the political
subdivisions of the State, that is, to Baltimore City
and all of the counties, the power to enact an earn-
ings’ tax applicable within an individual political
subdivision ?

“(B) If such an enactment were passed ard if one
or more counties exempted themselves from the op-
eration of such a statute, would such an enactment
thereupon become invalid if passed at this short ses-
sion?”

We believe that the answer to Question 1 (A) must be in
the affirmative. Assuming the Act to be otherwise valid, it
appears that such a statute would be held to be within the
general public welfare. Similarly, we think 1(B) must be
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answered in the affirmative. If one or more counties are
exempted from the statute, the Act would quite likely be
held not to be within the general public interest under the
doctrine of the Funk case, supra.

“2. May the Legislature at this session validly enact
legislation conferring on the City of Baltimore alone
whatever additional taxing authority is necessary so
that the City may adopt an earnings tax in such form
as the Mayor and City Council may approve?”

We think this question must be answered in the negative
insofar as any attempt to justify it under the third
provision of Section 15, Article III, is concerned. It would
constitute purely local legislation and not be within the
general public welfare.

“3. May the Legislature validly enact at this session a
statute giving to all of the political subdivisions a
portion of the sales tax now in effect, returning to
each subdivision a percentage of the amount collected
in such area?”

We think the answer to this question is the same as set
forth in connection with 1(A).

“4, May the Legislature validly at this session amend the
income tax law to provide that each political sub-
division shall receive 34% of the State income tax
as was provided in the law before the 1958 amend-
ment which freezes the present income tax allocation
to the counties and to Baltimore City ?”’

We understand this question to be simply whether the
distribution of State income tax can be changed at this
session of the Legislature. We believe that it can for the
reasons stated in connection with Question 1(A).

“5. (A) May the Legislature at this session validly enact
an amendment to the income tax law granting to the
counties and to the City of Baltimore an additional
income tax surcharge over and above the present
income tax to be collected by the State and the
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surcharge to be returned to the political subdivision
by the State?

“(B) If any county exempts itself from such a
statute would the statute thereupon become invalid?”

The answer to Questions 5(A) and (B) are the same as
the answers to Questions 1(A) and (B), respectively.

“6. The State withholds income taxes from salaries,
wages, etc. The shares of these taxes are paid to the
subdivisions the following year instead of during the
year when collected.

“May the Legislature at this session validly enact
legislation providing for distribution of such with-
held taxes to the political subdivisions on a current
basis ?”’

From the standpoint of whether such a statute could be
authorized under the general public interest requirement,
we are of the opinion that this question should be answered
in the affirmative. However, since you have asked that we
give an immediate opinion we must qualify this answer to
say that we would like an opportunity to study further the
question of whether such a statute would be invalid for
reasons other than the fact that this is a short session.

“7. May the Legislature at this session validly increase
license fees for the sale of alcoholic beverages in

Baltimore City without increasing such license fees
generally?

“8. May the Legislature at this session validly amend
Section 277 of Article 81 to increase the rate of
recordation tax in Baltimore City?”

We think these questions must be answered in the nega-
tive insofar as any attempt to justify them under the third
provision of Section 15, Article III, is concerned. It would
constitute purely local legislation and not be within the
general public welfare.

The only remaining question is whether those of the above
statutes which we feel could not meet the test of being “in
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the general public welfare” could be justified under the
second category, i.e., ‘“legislation dealing with an acute
emergency”’. As we have seen, a legislative declaration that
an acute emergency exists does not bind the court. Washing-
ton Suburban Sanitary Comm. v. Buckley, supra. It still
must be established to the satisfaction of the courts that
the operative fact of an acute emergency exists. In City of
Baltimore v. Hofrichter (1940), 178 Md. 91, the court held
the word “emergency” as used in Article XI, Section 7 of
the Constitution to mean a “sudden, unexpected and unfore-
seen condition . . . of such public gravity and exigency as
to require forthwith municipal action for which the requisite
public money is not presently procurable by the usual and
regular methods of acquiring funds for municipal use”. This
case and the quotation therefrom were cited with approval
in the Washington Suburban Sanitary Comm. case, supra,
when dealing with the question of an emergency under
Section 15 of Article ITI. Although the court did not directly
attempt such a definition in the Washington Suburban case,
it is possible that the acute emergency referred to in Section
15 of Article III may be held to be “a sudden, unexpected
and unforeseen condition”. If such is the case, it would seem
difficult to support Baltimore City’s long-standing and long
known need for revenue on the basis of an acute emergency.
On the other hand, we do not feel obliged to rule that there
must be shown an unexpected and unforeseen element. It
could well be that even a long existing problem could sud-

denly become so acute as to meet the requirements of this
section.

Applying the acute emergency law to the present situ-
ation, we are unable to say that a local revenue measure for
the City of Baltimore, passed at this session of the Legisla-
ture, would be valid or invalid. We feel it would all depend
upon the view which the Court of Appeals would take as
to (a) the necessity for an unforeseen element; (b) the
acuteness of the City’s revenue need; and (c) the effect of
the alternative recourse to the increase in existing tax rates
on subject matters which the City already has the right
to tax. In the last analysis these are questions which could
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be decided only upon the basis of a complete survey of the
existing tax structure, tax policies and revenue needs of the
City and could not be decided on the basis of the abstract
questions which are posed in your letter.

C. FERDINAND SYBERT, Attorney General.

JOHN MARTIN JONES, JR., Asst. Attorney General.
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HoME RULE—MUNICIPALITIES, WITHOUT ACT OF ASSEMBLY,
CAN ApoPT SEMI-ANNUAL DATES OF FINALITY FOR
REAL ESTATE TAXES.

December 27, 1960.

Hon. Edward S. Northrop,
Senate of Marylond.

You have requested our opinion as to whether or not a
municipal corporation of this State, subject to the provisions
of Article XI-E, Maryland Constitution, may validly provide
under its Home Rule authority for the levy of property
taxes as of an additional date during the year on real
property becoming assessable after the annual date of
finality, similar to the provisions for semi-annual dates of
finality for State and county ordinary taxation, as was pro-
vided by Chapter 599 of the Acts of 1959, now Annotated
Code (1960 Supp.) Article 81, Section 31(a), (d) and (e).

Section 5, Article XI-E, Constitution, provides in part
as follows:

“No such municipal corporation shall levy any
type of tax, license fee, franchise tax or fee which
was not in effect in such municipal corporation on
January 1, 1954, unless it shall receive the express
authorization of the General Assembly for such
purpose, by a general law which in its terms and
its effect applies alike to all municipal corporations
in one or more of the classes provided for in Section
2 of this Article.”

You also point out that under Article 81, Section 12, the
incorporated towns in this State have been authorized to
levy taxes on real and personal property which is assessable
under Article 81. This provision ante-dates adoption of the
Home Rule Amendment.

In Hitchins v. City of Cumberland, 208 Md. 134, 140-141
(1955), the Court of Appeals, in a dicta statement, described
the provisions of Section 5 of the Municipal Home Rule
Amendment, as follows:
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“Section 5, which deals with limitations upon
rates of municipal taxation of property, upon
sources of municipal taxation and upon the amount
of municipal debt and reserves powers to the
General Assembly with regard to such matters
(notwithstanding other provisions of the Article),
is not directly pertinent.” (Emphasis supplied.)

Likewise, Bowen and Friedman, Local Government in
Maryland (1955), generalizes concerning the effect of
Article XI-E at pp. 57-58, as follows:

“This municipal home rule amendment, however,
reserves to the General Assembly authority to
enact legislation of a general nature regarding
municipalities. It also retains in the hands of the
General Assembly control by general law of new
forms of municipal taxation and by local law of
tax limits and debt limits.” (Emphasis supplied.)

In 41 Opinions of the Attorney General 138 (1956), this
office ruled that the City of Frederick could, under its Home
Rule powers, reduce the percentage of value of stock in
business to be assessed for city taxes. The proposed change
was held not to constitute the levy of a “type of tax” which
was not in effect prior to January 1, 1954, since it was a
relatively minor change in the degree of exemption and,
in economic effect, was essentially equivalent to a change
in the rate of taxation.

It is our opinion that the adoption by a municipality of
semi-annual or other dates of finality for the levy of a tax
on property becoming assessable after the annual date of
finality is not within the constitutional limitation on Home
Rule authority above set forth. The proposed change is only
complementary or supplemental to the existing property tax
system which has been in operation in the municipalities
long prior to the Home Rule Amendment. The adoption of
semi-annual or other dates of finality simply permits the
collection of real estate taxes for a portion of the tax year
by accelerating the date as of which taxes on property be-
coming assessable would first be levied. We therefore believe
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the proposed change essentially deals with the collection of
taxes already in existence, and that it would not be the levy
of a type of tax not in effect on January 1, 1954.

In this opinion we do not mean to imply any broad con-
clusions as to what is meant by “type of tax”. Nor do we
intend the reference to the actual levy of property taxes
prior to January 1, 1954 to indicate that “in effect” means
actually levied, as opposed to authorized but not actually
implemented. We express no opinion on this latter point
which is not essential to answering your request.

C. FERDINAND SYBERT, Attorney General.

LAWRENCE F. RODOWSKY, Asst. Attorney General.
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CORPORATIONS

NON-STOCK CORPORATIONS—NOT RESTRICTED TO NON-PROFIT
ORGANIZATIONS—MAY HAVE CHARTER PROVISIONS USU-
ALLY CONNECTED WITH PROFIT CORPORATION.

February 3, 1960.

Mr. Albert W. Ward, Director,
State Department of Assessments
and Taxation.

You have referred to us a copy of Articles of Incorpora-
tion which have been submitted to your Department, under
which Articles a non-stock corporation is proposed to be
formed. The tendered Articles recite the following purposes:

“(a) To operate a social club for its private
members, their families, friends, and associates.

“(b) To sponsor social affairs for profit.

“(c) To rent any premises it might own for
meetings of organizations, groups, or other com-
mittees as well as for the conducting of social
affairs.

“(d) To provide social affairs for the entertain-
ment of its members and such other activities that
might contribute to the social, educational and cul-
tural development of its members.

“(e) To purchase, lease, or otherwise acquire,
hold, develop, improve, mortgage, sell, exchange,
let, or in any manner encumber or dispose of real
property or personal property wherever situated.

“(f) To manufacture, purchase or otherwise
acquire, hold mortgages, pledge, sell, transfer, or
in any manner encumber or dispose of goods,
wares, merchandise, implements, and other per-
sonal property or equipment of every kind.

“(g) To purchase, lease or otherwise acquire,
all or any part of the property, rights, businesses,
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contracts, good-will, franchises and assets of every
kind, of any corporation, co-partnership or indi-
vidual (including the estate of a decedent), carry-
ing on or having carried on in whole or in part
any of the aforesaid businesses or any other busi-
nesses that the Corporation may be authorized to
carry on, and to undertake, guarantee, assume and
pay the indebtedness and liabilities thereof, and to
pay for such property, rights, business, contracts,
good-will, franchises or assets by the issue, in
accordance with the Laws of Maryland, of stock,
bonds, or other securities of the Corporation or
otherwise.

“(h) To loan or advance money with or with-
out security, without limit as to amount; and to
borrow or raise money for any of the purposes of
the Corporation and to issue bonds, debentures,
notes or other obligations of any nature, and in
any manner permitted by law, for money so bor-
rowed or in payment for property purchased, or
for any other lawful consideration, and to secure
the payment thereof and of the interest thereon,
by mortgage upon or pledge or conveyance or as-
signment in trust of, the whole or any part of the
property of the Corporation, real or personal, in-
cluding contract rights, whether at the time owned
or thereafter acquired; and to sell, pledge, dis-
count or otherwise dispose of such bonds, notes or
other obligations of the Corporation for its cor-
porate purposes.

“(i) To carry on any of the businesses herein-
before enumerated for itself, or for account of
others, or through others for its own account, and
to carry on any other business which may be
deemed by it to be calculated, directly or indirect-
ly, to effectuate or facilitate the transaction of the
aforesaid objects or businesses, or any of them or
any part thereof, or to enhance the value of its
property, business or rights.”
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You have requested our opinion as to the following
question:

“Under the Maryland law, can a corporation
organized without capital stock have provisions in
its charter relating to business activities usually
connected with a corporation operating for profit?”’

It is to be noted that sub-paragraph (g) of the tendered
Articles provides for the acquisition of property and that
the corporation may “pay for such property . .. by the
issue . . . of stock .. .”. The proposed company seeks to
be organized as a non-stock company and the proposed
Articles state in Paragraph Fourth that it shall have no
capital stock. The above quoted provision of Paragraph
Third (g) is therefore not in accordance with the provi-
sions of Article 23, Section 133 of the Annotated Code of
Maryland (1957 Ed.) which require that a non-stock cor-
poration shall specifically provide in its charter that it is not
authorized to issue capital stock. We are therefore of the
opinion that you may lawfully decline to accept for record
the proposed Articles under the authority of Article 23,
Section 128 of the Code.

However, in view of the fact that the above mentioned
objectionable feature can be corrected by a simple deletion
and the Articles resubmitted to you, we feel it is appropri-
ate to comment on the basic question raised in your letter.
For purposes of answering this question, we have assumed
that the above recited charter provisions are in fact con-
sistent only with a business organized for profit and incon-
sistent with a non-profit corporation.

While we understand it is the general practice to organize
non-profit corporations as non-stock corporations, it does
not necessarily follow that all non-stock corporations must
be non-profit corporations, unless the statute governing the
formation of non-stock companies expressly or by necessary
implication so requires. Sections 132 to 138, inclusive, of
Article 23 of the Annotated Code (1957 Ed.), dealing with
the subject of non-stock corporations, do not in terms
impose any requirement that such corporations ke organ-
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ized to operate only for non-profit purposes. In this connec-
tion it is interesting to compare the sections of the Mary-
land Code relating to non-stock corporations with the Dela-
ware Code Annotated, Title 8, General Corporation Law,
Section 102, Certificates of Imcorporation, Subsection (4),
dealing with stock provisions. After setting forth the char-
ter provisions required in the case of stock companies, this
statute further provides:

“The foregoing provisions of this paragraph
shall not apply to corporations which are not or-
ganized for profit and which are not to have
authority to issue capital stock. In the case of such
corporations, the fact that they are not to have
authority to issue capital stock shall be stated in
the certificate of incorporation.”

In the absence of any express prohibition, the question
resolves itself to whether the term “non-stock” under the
Maryland statute is so completely synonymous with ‘“non-
profit” as to exclude any type of profit organization from
its meaning. Fletcher, Cyclopedia of the Law of Private
Corporations (Permanent Edition), Vol. 1, page 234, Sec-
tion 68, contrasts stock and non-stock corporations as
follows:

“A stock corporation or joint stock corporation
is a corporation having a capital stock divided into
shares, and which is authorized by law to dis-
tribute to the holders thereof dividends or shares
of the surplus profits of the corporation. The capi-
tal of a non-stock corporation is not so divided.
The ordinary, modern business corporations such
as trading, banking and railroad companies are
stock corporations, while religious corporations,
mutual insurance companies and the like are non-
stock corporations.”

The reference to mutual insurance companies above is an
example of a type of non-stock profit corporation. In a
mutual insurance company “the members are entitled to a
pro rate distribution of the net profits at the end of each
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year or quarter, according to the rule of distribution”.
Charlton Bros. v. Casualty Co., 181 Md. 253, 257 (1942).
While the conduct of the business of insurance of such cor-
porations is regulated under the provisions of Article 48A,
such companies, insofar as their creation as corporate enti-
ties is concerned, are formed under the provisions of Article
23 and Article 48A, Section 16 of the Annotated Code.

In Glass v. Doctors Hospital, 213 Md. 44 (1957), the
Court of Appeals had occasion to consider certain activities
of Doctors Hospital, Inc.,, a Maryland non-stock corpora-
tion. One of the questions discussed by the Court was
whether the hospital was a non-profit organization. In this
connection the Court reviewed the actual conduct of the
operations of the hospital and concluded that it was non-
profit. This approach by the Court would seem to indicate
that a Maryland non-stock corporation could conduct its
operations so as to be a profit, rather than a non-profit,
organization.

Reference to the franchise tax provisions, Article 81,
Section 197, also sheds light on the problem. The present
act, as to its basic form, was enacted by the Laws of 1941.
Chapter 912, Section 8. Subsection (d) of that Section pro-
vided, inter alia, that every domestic corporation having no
capital stock should pay a minimum tax for its franchise
to be a corporation. Subsection (d) was amended by the
Acts of 1943, Chapter 313, to except from the minimum
tax provisions “volunteer fire associations, charitable and
benevolent institutions, service clubs, social groups, War
Veterans’ organizations, cemetery corporations, political
clubs, musical or cultural corporations and civic improve-
ment associations, not operated for profit.”” (Emphasis sup-
plied.) Subsection (d) was changed to its present form by
the Acts of 1945, Chapter 515. The enumeration of excepted
organizations under the Act of 1943 lists many which are
usually organized as non-stock corporations. Nevertheless,
the Legislature added the above underscored additional re-
quirement for exception from the minimum tax provision.
This would seem to indicate rather clearly that the terms
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“non-stock” and ‘‘non-profit” are not to be considered as
Synonymous.

Brune, Maryland “Corpomtion Law and Practice (Revised
Edition), discusses articles of incorporation of non-stock
corporations in Section 171. Footnote 2 to this discussion
states:

“Attention is called particularly to the clause,
desirable in the case of a corporation entitled to a
tax exemption under the Federal Income Tax laws,
stating that the corporation is not organized for
profit.”

Mr. Brune’s comment indicates that this is an optional pro-
vision and that it would therefore seem possible to organize
a non-stock corporation for profit.

We have also examined the preliminary and final reports
of the Commission on Revision of the General Corporation
Laws of Maryland and the explanatory notes of the Re-
porter and find nothing therein which would indicate that
the term ‘“non-stock” is intended to be synonymous with
“non-profit”.

For the foregoing reasons, we are of the opinion that
under the Maryland law a corporation organized without
capital stock may have provisions in its charter relating to
business activities usually connected with a corporation
operated for profit.

C. FERDINAND SYBERT, Attorney General.
LAWRENCE F. RODOWSKY, Asst. Attorney General.
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CORPORATIONS—BUILDING AND HOMESTEAD ASSOCIATIONS—
CAPITAL STOCK CHARTER PROVISIONS NOT PROHIBITED
By CobE (1957), ART. 23, SECS. 144, ET SEQ.

June 23, 1960.

Mr. Albert W. Ward, Director,
State Department of Assessments
and Taxation.

You have referred to us proposed Articles of Incorpora-
tion for three savings and loan associations and have re-
quested our opinion as to whether the charters are in con-
formity with Maryland law. We have heretofore orally
advised you of our conclusion that the papers may be
accepted. The reasons for our conclusion follow.

The proposed Articles of Incorporation of Company 1
provide for three classes of stock: 50,000 shares of Class A
stock, par $100 per share; 150,000 shares of Class B, par
$1.00 per share; and an unlimited amount of Class C stock,
par $100 per share. Each class carries one vote per share,
so that the owners of the Class B stock, probably intended
for the promoters, would receive 100 times the voting
strength per $100 of investment as would the owners of
Class C stock, which is designated as the free shares. The
priorities on liquidation are in the order of C, A, B to the
extent of the par value. Any excess is then distributed
among all classes in proportion to the number of shares.
The effect of this is to prefer the Class B in distribution of
the remaining assets in relation to the sum invested.

The proposed Articles of Incorporation of Company II
would provide for four classes of stock, all of the par value
of $1.00 per share, divided 240,000 shares of Class A, 10,000
shares of Class B, 20,000 shares of Class C, and 30,000
shares of preferred. The holders of Class A and Class B
have one vote per share. The holders of Class C stock have
one vote per holder, regardless of the number of shares.
The Class C stock is limited to issuance to borrowing mem-
bers. The preferred stock is non-voting. Indirect control,
through a form of veto, is preserved in the holders of Class
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B stock by a provision requiring the concurrence of 75% of
the holders of Class B common stock for any shareholder
action. The preference of the preferred stock is both as to
dividends and distribution on liquidation.

Under the proposed Articles of Incorporation of Company
II1, four classes of stock, each of 10,000 shares and each
share of $100 per share par value would be created. These
classes are designated Common A and B, Preferred and
Participating. Voting rights exist only in Class A Common.
There is provision for dividend preference in the Preferred
and Participating. All classes share equally on liquidation.

The basic question presented by these Articles of Incor-
poration is whether there is any prohibition, express or
implied, of capital stock type building and loan associations
in Maryland. Stated conversely, the question is whether
Maryland law requires that building and loan associations
be organized only on a strictly mutual basis, in which all
of the shareholders participate in the profits and bear the
losses in proportion to the interest or investment of each.
The question has two aspects, namely, (1) whether one class
of shareholders can be preferred over another, either in
dividends or liquidation, and (2) whether a class or classes
of non-voting or restricted voting stock can be created.

The statutory law with respect to building and home-
stead associations is set forth in Code (1957), Article 23,
Secs. 144, et seq. under Part III of that Article headed
“Particular Classes of Corporations”. There is no provision
in these statutes which specifically prohibits capital stock
type building and loans or in terms requires that they be
mutual organizations. A comparison to the law regulating
mutual savings banks in this particular is noteworthy. In
Article 11, Section 40(a), the Legislature has clearly set
forth the policy of this State concerning such banks as
follows:

“(a) No Capital Stock—No savings institution
or savings bank hereafter incorporated shall have
any capital stock, but shall be a mutual associa-
tion.”
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It would therefore appear that any requirement that build-
ing and loans be mutual would have to be based on a
principle of law which implies this requirement from the
nature of the organization and its business, that is, that an
inherent legal requirement of a building and loan is that it
be mutual.

We have not found any Maryland case which directly
decides this question. There have been a number of judicial
decisions in other states which have considered the general
problem of a building and loan issuing different classes of
capital stock. In the absence of any clearly controlling
statute, these courts have reached opposite conclusions.

Some review of the historical evolution of building and
loans is helpful to an understanding of these cases. The
original plan of these associations was the terminating one.
All of the members joined together at one time to form a
mutual association and promised to purchase the shares
thereof through a series of installment paymenzs. Usually
each member also anticipated becoming a borrower. When
sufficient funds were accumulated from the installment pay-
ments to make the first “loan”, the members kid for the
loan and paid a premium for this privilege. The shares of
the successfully bidding member were then “redeemed”.
Theoretically, all of the members would have received ad-
vances for the purchase of their homes by the time the sub-
scription obligations or installment payments of each mem-
ber were fulfilled. Thus, the amount received by way of
dues, premiums, and delinquency penalties would be can-
celled out by the amounts loaned and the dividends paid so
that, when the plan had run its course, the society would
be terminated.

In order to embark on a new plan, a new society would
have to be formed. This handicap on the continued opera-
tion of a society was at first modified by the use of the
so-called “Serial Plan”. Under this plan all of the author-
ized capital of the association was not originally subscribed.
A portion of the capital would be subscribed for as under
the terminating plan, and, as a new group of members



53

banded together, a second portion of the capital would be
subscribed for, or a second series started. Each series would
then run its course and terminate within the series as under
the terminating plan.

A weakness in these earlier forms of organization, which
relied for capital investment upon installment payments for
shares, was the length of time necessary to accumulate a
substantial fund from which the loans could be made. To-
ward the end of the Nineteenth Century a number of build-
ing and loan associations began to turn to the issuance of a
class of prepaid stock. Under this approach all, or a sub-
stantial portion, of the matured value of this class of shares
was paid for in advance. As an inducement to investment
by the prepayment method, various features thought to be
attractive to capital were added to these prepaid shares,
such as fixed, regular dividends and in some cases also
priority on liquidation, similar to types of modern preferred
stock. As cases involving these issues reached the courts, the
diversity of judicial conclusions, above mentioned, concern-
ing the validity of such issues developed.

Some of the cases concluded that such stock issues were
illegal because of the violation of principles inherent in the
building and loan concept. Illustrative of the reasoning of
these cases is Sumrall v. Commercial Building Trust’s
Assignee, 106 Ky. 260, 50 S.W. 69 (1899), where the court
stated at page 71:

“When we bear in mind that the corporation we
are dealing with is a building and loan association
with certain underlying prineciples of co-operation,
equality, and mutuality in its make-up not common
to ordinary corporations, and which may be termed
the ‘common law of its existence’, the objection to
upholding preferential contracts among its mem-
bers becomes apparent. All such attempts are abso-
lutely void, as contrary to the natural law of such
associations. If their managers may attract inves-
tors by selling them preferred stock—preferred
either as respects dividends or capital—the bur-
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dens of maintaining the organization, and in all
probability all the losses of the concern, in case of
embarrassment or insolvency, will fall on the very
class of members who were primarily intended to
be benefited by such associations.”

To the same effect see also Intermountain Building & Loan
Association v. Gallegos, 78 F. 2d 972 (9th Cir., 19385) Cert.
den’d 296 U.S. 639, 80 L. ed. 454, 56 S. Ct. 172 (1935) ;
White v. Wagaman, 47 Ariz. 195, 54 P. 2d 793 (1936) (stat-
ute held to incorporate pre-existing essential principles).

Other cases concluded that the issuance of a class of pre-
paid stock, which carried a fixed dividend but no priority
on liquidation, was valid and consistent with building and
loan principles. Folk v. State Capital Savings & Loan Asso-
ciation, 214 Pa. 529, 63 At. 1013 (1906) ; People ex rel.
Fairchild v. Preston, 140 N. Y. 549, 35 N.E. 979 (1894) ;
Johmson v. National Building & Loan Association, 125 Ala.
465, 28 So. 2 (1900).

Other cases have recognized the propriety of the issuance
by building and loan associations of prepaid stock contain-
ing dividend and dissolution preferences. Illustrative of the
reasoning of these cases is Wilson v. Parvin, 119 Fed. 652
(6th Cir. 1903). This case arose under a Tennessee statute
which expressly authorized the issuance of prepaid stock,
as does Maryland Code, Article 23, Section 149. At 119 Fed.
652, 659, the court stated:

“To issue preference shares is within the implied
authority of every corporation, unless prohibited
by some positive provision or repugnant to the
general object and purposes of the organization.
Now, if the organic law of this association has
been so amended as to invite a class of shareholders
solely for the purposes of enlarging the fund acces-
sible to the installment or borrowing members, we
are wholly unable to see how it can be said that
associations having not only the express power to
borrow money for corporate purposes, and to
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secure same by mortgage, but the power to issue
prepaid shares bearing a fixed dividend payable
out of the profits, may not prefer such shares both
in principal and dividends. There is no public
policy against it, and the preference is neither
unjust nor immoral. It is, after all, but a form of
borrowing; thé lender receiving a limited dividend
in place of interest and having no further interest
in the association.”

To the same effect see Rooney v. Southern Building &
Loan Association, 119 Ga. 941, 47 S.E. 345; Hogsett v.
Aetna Building & Loan Association, 78 Kan. 71, 96 P. 52
(1908) ; Fisher v. Intermountain Building & Loan Associa-
tion, 55 Idaho 326, 42 P. 2d 50 (1935) ; In re Guardian Per-
manent Benefit Building Society, 23 Ch. Div. 440 (1882),
affirmed sub nom., Murray v. Scott, 9 App. Cas. 519 (1884).

Tlustrative of the contrariety of opinion in this area are
Intermountain Building & Loan Association v. Gallegos,
supra, and Fisher v. Intermountain Building & Loan Asso-
ciation, supra. In these cases, neither of which cites the
other, since both were decided in 1935, the Ninth Circuit
and the Supreme Court of Idaho reached different results
when considering the stock of the same corporation.

The text writers are also in conflict. Thompson Building
Assoctations (1892) states at page 60 that any preferential
stock should not be permitted. Sundheim, Law of Building
and Loan Associations, 3rd Ed. (1933), Sec. 21 states:

“One of the principal and distinctive features of
a building association is mutuality. However, mu-
tuality does not mean that every member or
shareholder should receive the same return on his
investment, or have the same rights. It means that
every member in the same class, or holding the
same kind of stock, or certificate, must have the
same benefit or liability or right, whether the
stock be free, or whether an advance has been
made upon its security.”
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The situation, in the absence of express statute, is prob-
ably aptly summarized in 9 Am. Jur., Building and Loan
Associations, Sec. 17, as follows:

“Preferred Stock. There is a difference of opinion
as to whether a building and loan association may
issue preferred stock. One line of cases holds that
the issuance of preferred stock is violative of the
principles of co-operation, equality, and mutuality
upon which such associations are based and
against public policy, since if these associations
were permitted to issue stock preferred either as
respects dividends or capital, then the burden of
maintaining the organization, and in all probabil-
ity all the losses of the concern, would, in case of
embarrassment or insolvency, fall on the very class
of members who were primarily intended to be
benefited. Another line of cases, however, sustains
the right to give a preference to certain classes of
stockholders, usually those holding prepaid stock,
either by way of a fixed dividend payable before
any distribution of profits to the other stockholders
or in the redemption of the stock or the distribu-
tion of the funds of the association.”

The strongest statement by the Court of Appeals of Mary-
land concerning the concept of mutuality as applied to a
building and loan is contained in a dictum statement in
Baltimore Building & Loan Association v. Powhatan, 87
Md. 59 (1898). The question involved in that case was
whether a withdrawing member was required to contribute
to the expense fund. At page 64, in a preliminary discus-
sion, the court stated:

“Its (the association’s) primary object is the in-
vestment of money for profit and gain while its
secondary effort should be its division and distri-
bution in such manner as to secure to each share-
holder his just and fair proportion of its profits.
As a mutual association based on the mutual plan
it is bound to treat its members equally, and any
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by-law or contract made by it in contravention of
such mutuality would be ultra vires and void.”

The record before the court in that case, however, set
forth Article 9 of its by-laws which provided for a class of
paid-up stock which paid a fixed annual dividend, appar-
ently before any distribution of profits to the other share-
holders.

The affairs of that same association were before the Dis-
trict Court of the United States for the District of Mary-
land in Coltrane v. Baltimore Building & Loan Association,
110 Fed. 281 (1901), affirmed by the Fourth Circuit, sub
nom. Coltrane v. Blake, 113 Fed. 785 (1902). One feature
of the proceedings involved the claim by holders of the pre-
paid stock that they were entitled to priority in the liquida-
tion over the installment stockholders. The Distriet Court
adopted the findings and opinion of John C. Rose, later
District Judge Rose, who heard the matter as a Special
Master. Judge Rose made no holding on the question of the
validity of an issue of stock by a building and loan associa-
tion in Maryland which would attempt to create priorities
on liquidation. He rested his decision, denying priority on
the ground that the charter, by-laws and stock contract pro-
visions creating the particular prepaid stock under consid-
eration did not purport to grant any preference on liquida-
tion.

Article 23, Section 149, above noted, specifically provides:
“such corporation shall have power to issue full paid-up
shares of stock to its members upon such terms as may be
set forth in its by-laws.” This provision was added to the
sub-title on Building or Homestead Associations by the Acts
of 1894, Chapter 321. The time of the enactment of this
Amendment coincides with the general period in the evolu-
tion of building and loan associations during which some
associations were turning for more rapid accumulations of
capital to the device of issuing prepaid stock with prefer-
ence features. The language of the Amendment, which pro-
vides not only that prepaid stock may be issued, but also
that it may be issued upon such terms as may be set forth
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in the by-laws, may well have been intended to authorize
the issuance of this class of stock on terms providing for
a priority in dividend or on liquidation.

The basic difficulty in construing the present statute is
that the act is in substantially the form in which it was
enacted by the Laws of 1852, Chapter 148, and later incor-
porated into the general corporation law enacted by the
Acts of 1868, Chapter 471. This statute basically contem-
plated the terminating type of society. Indeed, it was not
until the Acts of 1894, Chapter 321, above mentioned, that
provision was made for the serial type of plan, at the same
time that full paid-up shares were recognized in the statute.
Although it is true that capital stock type building and loan
associations were unknown at the time of the enactment of
the basic building and loan law in Maryland, we do not be-
lieve that the Act should receive a construction which, to a
considerable extent, would freeze the law to that existing
at the time of its enactment except where changed and
modernized by amendment: In this connection, see the dis-
cussion by Judge Stein in Lakeview Building & Loan Asso-
ciation v. Byer, 4 Balto. City Rep. 177 (1923).

. Because of the venerable age of the basic statutory law
in this area, it is not altogether clear what a buildirg and
loan association in Maryland is intended to be. This de-
ficieney was brought to the attention of the Legislature in
the Supplementary Report on Building and Loan Associa-
tions, Research Report No. 18 of the Legislative Council of
Maryland (Nov., 1942) in which it was noted at page 30:

“There is needed a clear definition of what a
building and loan association is. In Maryland,
building and loan associations have for many years
enjoyed a very favorable position with respect to
taxation; they have been granted much broader
exemptions than other types of business corpora-
tions. This has been largely on the basis that they
perform a public service in promoting thrift and
home ownership. * * *
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“Other types of business, not true building and
loan associations, certainly should not be allowed
to avoid taxation or regulation to which they
would otherwise be subject by the mere trick of
adopting the name of a building and loan associa-
tion. Yet this very thing has been done by a num-
ber of companies which appear to be in reality
only small loan companies or real estate holding
companies.”

And further at page 33, the report concluded as to this
feature:

“In order to prevent this type of abuse, some
clear definition should be adopted stating exactly
what type of organization may operate under the
name of a savings or building and loan associa-
tion.”

No such clear definition has been adopted subsequent to the
Report.

We are also advised by your department that a number
of charters, similar to the ones submitted to us, have been
accepted for record in the past. This interpretation of
the Maryland statute made by the administrative agency
charged with the application of the law is also entitled to
some weight in the consideration of this question.

In view of the variety of judicial opinion as to where the
line should be drawn concerning capital stock features, and
in the absence of any clear statutory directions, we are of
the opinion that we must rely heavily on the guides fur-
nished in the general rules of interpretation set forth in
Article 23. Under Article 23, Section 1 (a), the provisions
of that Article apply to all corporations except as otherwise
expressly provided by statute. Section 3 provides:

“General scope. Corporations other than munic-
ipal corporations and banks, may be formed under
the provisions of this article for any one or more
lawful purposes. Such corporations, other than cor-
porations of any class for which special provision
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is made in this article, shall be formed under
the provisions of this sub-title. Any corporation
formed under the provisions of this article, shall,
in addition, comply with all requirements of law
applicable to corporations of the class to which it
belongs.”

Under the general corporation law set forth in Part I of
Article 23, there would be no question concerning the valid-
- ity of the provisions in the proposed Articles of Incorpora-
tion. Since we feel that there is not any clear inconsistency
between these general provisions and the special provisions
relating to building and loan associations, we are of the
opinion that the creation of various classes of stock with
direct and indirect priorities as those set forth in the pro-
posed articles is not prohibited by present Maryland law.

This result would appear consistent with the interpreta-
tion placed upon the existing statute by the Legislature,
which in the 1960 Session enacted House Bill No. 93, sub-
sequently vetoed by Governor Tawes. The Bill contained an
Amendment to the present law intended specifically to pro-
hibit capital stock type building and loan associations. That
feature of the Bill would seem to indicate a recognition that
capital stock building and loan associations are either per-
mitted under the present law or, at least, that any implied
prohibition is doubtful and in need of clarification for en-
forcement.

The next question raised by the proposed Articles you
submit is the extent to which voting rights may be re-
stricted, or denied entirely, as a feature of some of the
classes of stock sought to be authorized. Article 23, Szection
157, provides as follows:

“All shareholders of associations incorporated
under Sections 144 to 155, both inclusive, of this
article, or heretofore incorporated under any spe-
cial act, and all borrowers from such associations,
and all persons assuming or obligated upon loans
made or held by such association shall be members
thereof, and all persons buying the property secur-
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ing loans made by such association subject to such
loans shall have the privilege of such membership
at all meetings of the members of such associa-
tions, each borrower and each obligor upon a loan
and each owner of property subject to a loan shall
be entitled to one vote as such borrower, obligor or
owner. Shareholders, whether borrowers or not,
shall be entitled to vote as heretofore provided by
law or the charter and by-laws of such associa-
tions.”

This statute was enacted by the Acts of 1945, Chapter
875. The descriptive title of the Act stated it was a bill
“providing who shall be members of building and loan asso-
ciations and relating to their privileges”. While the purpose
of the Act is not altogether clear, it may well have been
intended to aid State chartered building and loan associa-
tions in complying with the definition of a domestic build-
ing and loan association under the Federal Internal Rev-
enue Acts which had, since the Act of November 23, 1921,
42 Stat. 227, Chapter 136, included the element that sub-
stantially all of the business of the association be confined
to making loans to members. Thus, the Act makes borrow-
ers members, but limits a borrower’s voting to one vote,
regardless of the number of shares theoretically involved in
the loan transaction.

Russell, Savings and Loan Associations (1956), in com-
menting on qualification as a domestic building and loan
under the L.R.C. states at page 227, n. 3:

“It is also apparent that the right to vote is not a
requirement per se of membership under the In-
ternal Revenue Code—provided the state statute,
charter and by-law requirements of membership
have been fully complied with.”

Section 157, after providing that shareholders shall be
members, also provides that they ‘“shall be entitled to vote
as heretofore provided by law or the charter and by-laws
of such associations”. This clause indicates that sharehold-
ers in a building and loan association do not necessarily
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become entitled by virtue of membership to one vote for
each share owned. The provision was probably prompted,
at least in part, by a recognition of the practice mantioned
in Endlich, The Law of Building Associations, 2nd Ed.
(1895), Section 86, page 72, where the author states:

“It has been a custom in building associations,
since their inception, and one, it seems, very gen-
erally followed, to allow every member but one
vote, irrespective of the number of shares he may
hold. Sometimes this rule is established by the con-
stitution or statute, and again it is followed by a
sort of tacit understanding and general consent.”

It is our understanding that some state chartered build-
ing and loans in Maryland do place a maximum limitation
on the number of votes per shareholder, although not neces-
sarily fixed at one vote. Such a limitation is probably de-
signed to preserve a sort of fraternalism or rough voting
equality per capita among the members. However, the lan-
guage of Sec. 157 which permits charter provisions respect-
ing voting rights does not in terms support an interpreta-
tion limited solely to a maximum per person tvpe of
restriction.

The types of restrictions set forth in the proposed articles
are designed to preserve control of the corporation in the
substantial investors and promoters, and are but another
feature of the methods of attracting substantial initial
investment. Thus, the voting problem is essentially another
aspect of the one discussed above concerning priorities in
dividends and on liquidation. Since the Legislature has rec-
ognized that some restrictions or limitations on voting in
building and loan associations may be made, we are faced
with the question of where the Legislature intended to draw
the line. Once again, we are of the opinion that reliance
must be placed on the rules of interpretation set forth in Ar-
ticle 28. Since voting restrictions on stock classes, or the
creation of a class or classes of non-voting stock, are per-
mitted under the general corporation law, and since we do
not believe there is any clear inconsistency between these
provisions and those under the sub-title “Building or Home-
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stead Associations”, we are of the opinion that the voting
restriction features of the stock sought to be created under
the proposed articles are permissible.

The final question remaining open is presented by the
proposed Articles of Incorporation of Company I which
provide for an unlimited number of free shares. Article 23,
Section 144 (a), provides:

“Any homestead or building association formed
under this article shall state in its certificate of
incorporation the par value of its shares, and any
such association heretofore or hereafter formed
shall have power to accept subscriptions to and
payments on account of any number of shares
without limit and without other corporate action,
notwithstanding any limitation on the number of
shares authorized by the existing charter of such
association.”

This statute appears to be premised on the assumption
that the charter will provide a specified number of author-
ized shares, as required by Article 23, Section 4 (b) (5). It
is true that, to require the total number of authorized
shares to be specified, will, at the present time, apparently
require the doing of a useless act, since the charter author-
ized amount is not a limitation on building and loan asso-
ciations. Nevertheless, we are of the opinion that it is desir-
able that an amount be specified for purposes of uniformity
of practice in this respect. A deviation such as that sought
by the proposed articles is not specifically authorized by
Article 23, Section 144, and may result in future complica-
tions should the Legislature amend the bonus tax so as to
have it apply to building and loans on the same basis as
ordinary business corporations.

You have also noted that Section 154 of Article 23, headed
“Land Companies”, after providing that redeemed shares
shall be cancelled, states, “. . . and it shall be lawful for
such corporation to issue an equal number of new shares in
their stead, so that the number of unredeemed shares may
always equal and never exceed the number of shares fixed
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by the certificate of incorporation of such corporations;
...”. In view of the conclusion which we have reached con-
cerning Section 144, it is unnecessary to express any opinion
as to the applicability of Section 154 or on the question of
the type of corporation to which its provisions are intended
to apply. See Geiger v. Eighth German Building Associa-
tiom, 58 Md. 569 (1882).

For the reasons above set forth, the proposed Articles of
Incorporation which you have submitted to us, with the
change in those of Company I above mentioned, may, in
our opinion, be accepted for record.

C. FERDINAND SYBERT, Attorney General.
LAWRENCE F. RODOWSKY, Asst. Attorney General.
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COUNTY COMMISSIONERS

STATE PROPERTY—TRANSFER OF MINERS’ HOSPITAL BY BOARD
OF PUBLIC WORKS TO COUNTY MUNICIPALITY OR PRIVATE
OWNERSHIP BY AUTHORITY OF ACTS OF 1959, CHAPTER
475—EFFECT OF TRANSFER ON STATE MERIT SYs-
TEM STATUTES AND PENSION RIGHTS OF HOSPITAL
EMPLOYEES.

January 15, 1960.

My, Leslie J. Clark,
County Commissioners of Allegany County.

We have your letter of January 12, 1960, requesting
interpretation of Chapter 475 of the Laws of 1959.

Section 1 of this Act authorizes the Board of Public Works
of the State of Maryland to transfer from State ownership,
without consideration, Miners’ Hospital in Frostburg, in-
cluding all property thereof, real, personal or mixed,
whether in possession or expectancy, and all liabilities, to
the County Commissioners of Allegany County, or to a local
municipal corporation, or to a responsible non-profit cor-
poration which would undertake to continue operation of
the hospital.

In answer to your first inquiry, which relates to this
Section, it is our opinion that no implementing legislation
will be required for the Board of Public Works to effect
the transfer contemplated by this Section.

You have also asked whether Section 1 is broad enough
to include, as property contemplated in the transfer, ac-
counts receivable due Miners’ Hospital upon the effective
date of the transfer. In our opinion, accounts receivable of
Miners’ Hospital (debts owing to it for hospital services
rendered) falls squarely within the intended legislative
meaning of personal property in expectancy. As such, it will
pass at the time of the transfer.

You further asked: “Assuming that the hospital should
be transferred to any one of the three agencies designated
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in Section 1 of the Act, will any further legislation be neces-
sary to authorize the payment from the general fund pro-
vided for in the act to any of the designated agencies, since
the control of the funds will be passing from the State of
Maryland to the designated agency?’ This question has
reference to Section 2 of the Act, which reads as follows:

“That no general funds shall be included in the
budget request submitted to the General Assembly
as a direct appropriation to the Miners’ Hospital
for the fiscal year ending June 30, 1961; but the
1961 fiscal year general fund appropriation request
shall include an item for payment to Miners’ Hos-
pital of State aid for the In-Patient and Out-
Patient Programs; provided that if the amount in-
cluded in such budget request for the 1961 fiscal
year be less than an amount equal to 50 per centum
of the general fund appropriation to Miners’ Hos-
pital for the 1958 fiscal year, the budget request for
the State Department of Health for the 1961 fiscal
year shall include an item for a payment to Miners’
Hospital equal to the amount by which 50 per
centum of the 1958 fiscal year appropriation to
Miners’ Hospital exceeds the amount requested for
State aid under the hospital In-Patient and Out-
Patient Programs.”

This Section, of course, reflects the intention of the Legis-
lature at its 1959 Session to cease making direct general
fund appropriations to Miners’ Hospital beginning with the
fiscal year July 1, 1960 to June 30, 1961. It further reflects
the intention of the Legislature to provide in the fiscal year
1961 an appropriation to the State Department of Health
for participation by Miners’ Hospital in the In-Patient and
Out-Patient Programs administered by the State Depart-
ment of Health. While the provisions of this Section purport
to project the intention of the Legislature in connection
with a future year’s appropriations, it is fundamental that
one Legislature cannot bind its successor. Accordingly, the
appropriations contemplated by this Section must actually
be made in the applicable budget year, and if so made, under
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authority of Chapter 475 of the Acts of 1959, no other
legislation will be necessary to authorize the payments in
question to Miners’ Hospital.

Finally, you asked: “Assuming that the hospital is trans-
ferred by the Board of Public Works to a local municipal
corporation, or to the County Commissioners of Allegany
County, will the employees of the hospital be considered as
State employees, so as to retain the rights referred to in
Section 3 of the above Act?”

Section 3 of the Act provides:

“That nothing in this Act shall be construed to
impair or change in any particular the merit sys-
tem status of employees of Miners’ Hospital, so
long as they remain employees of the State of
Maryland, under the provisions of Article 64A of
the Annotated Code of Maryland, title ‘Merit Sys-
tem’, and also under the provisions of Article 73B
of said Code, title ‘Pensions’. All rights and priv-
ileges belonging to any said employees wunder
Articles 64A and 73B shall be retained by them so
long as they hold their status as State employees
m active employment.,” (Emphasis supplied.)

It is evident that the employees of the Miners’ Hospital
will not continue as State employees if the control and
ownership of this institution is transferred either to the
county, a municipality or a private organization. Accord-
ingly, all rights and benefits presently conferred upon such
individuals as State employees under the Merit System pro-
visions of Article 64A of the Annotated Code of Maryland
(1957 Edition) will cease to exist effective with the con-
templated transfer.

As to continuation by these employees under the Retire-
ment System of the State of Maryland (Article 73B, Code),
it is our understanding that Allegany County now partici-
pates in the State Retirement program. Should the hospital
be transferred to the county, the employees of the institution
will remain in the retirement system without loss of benefits.
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In the event that the hospital should be transferred to the
City of Frostburg or other municipality, which does not now
participate in the State Retirement program, the employees
of the institution will be faced with this situation: Under
Sections 21-22 of said Article 73B, any municipality, as
therein defined, may by action of its legislative body approve
participation by all employees of the municipality in the
Retirement System. If this is not done within two years
following the transfer of the institution to the municipality,
the employees of the Miners’ Hospital will forfeit all retire-
ment benefits previously held during their tenure as State
employees, and would be required after that time to with-
draw their accumulated contributions, plus interest, from
the retirement program. Should the institution be trans-
ferred to private ownership, the employees would forfeit
all rights to continuing in the State Retirement System and,
as above stated, would be obliged within two years to with-
draw the amounts of their accumulated contributions, plus
interest.

C. FERDINAND SYBERT, A ttorney General.
RoBERT C. MURPHY, Asst. Attorney General.
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CRIMINAL LAW

LAUNDRY AND LAUNDROMAT DISTINGUISHED—STATUTORY
CONSTRUCTION—A LAUNDROMAT IS NoT A LAUNDRY
WITHIN THE MEANING OF THE STATUTE.

April 4, 1960.

Mr. Frank H. Newell, I11,
State’s Attorney for
Baltimore County.

In your recent letter you ask whether or not laundromats
which contain coin operated washing and drying machines
used exclusively by the public come within the purview of
Article 55, Section 8, of the Annotated Code of Maryland
(1957 Ed.), which requires laundries to close daily between
the hours of 12 o’clock midnight and 6 o’clock A. M.

Article 55, Section 8, provides that no person, firm or
corporation operating or maintaining a laundry or any
employee thereof shall operate said laundry or collect wear-
ing apparel or articles of any kind whatsoever to be washed
or laundered, or deliver the same after having been washed
or laundered, between the hours of 12 o’clock midnight and
6 o’clock A. M. of each and every day. Article 55, Section 1,
defines a laundry as follows:

“Any place, building, structure, room, establish-
ment or portion thereof which is used for the pur-
pose of washing, drying, starching, ironing or
laundering wearing apparel of any description,
table, bed or other household linens, or any other
washable fabrics or materials, such work being
done for the gemeral public, shall be deemed a
laundry, and subject to the provisions of this
article.” (Emphasis supplied.)

At the time Article 55 was enacted, in the year 1927,
laundromats did not exist. The language of the statute de-
fines a laundry as a place where work is being done for the
general public. A person who takes his own wash into a
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laundromat and operates the machines for himself is not
doing it for the general public. He is literally washing his
own dirty linen, but is not performing the same chore for
others. It is therefore our opinion that a laundromat clearly
is not a place where the laundering of clothing is being done
for the general public.

In Thrift Wash, Inc. ». O’Connell, 174 N.Y. Supp. 2d 70,
an action was brought for a declaratory judgment and in-
junctive relief to declare invalid a regulation of the New
York City Commissioner of Licenses. The regulation pro-
vided that the premises of licensed laundromats must be
adequately attended at all times. The administrative act
defined a laundry as “any place which is used for the pur-
pose of washing, drying . . . for the general public.” Plain-
tiffs were the owners and operators of laundromats with
washing and drying machines which were coin operated.
The court there said:

“It can hardly be that the Legislature intended
to regulate a service which, at the time of the leg-
islative enactment, was in its infancy, if it existed
at all. Public acceptance of laundromats came after
the enactment of this statute, which argues strong-
ly against any specific legislative intent to regulate
them.” .

“Despite the fact that laundromats offer a serv-
ice for the general public, they are not considerad
to be laundries within the statute when no em-
ployer or attendants are necessary to the operation
of the automatic machines, their operation being
subject only to the will of the one deciding to
use it.”

In Campbell Cleaning & Dye Works v. Porter, (Tex.), 183
S.W. 2d 253, the Court said:

“ ‘Whatever may be the etymological derivation
of the word, in the social and domestic life of today
the popular and ordinary meaning of the term
‘laundry’, used in connection with the word ‘pub-
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’

lic’, is that of a place to which the public are
invited to deliver soiled clothes to be washed, dried,
starched, ironed, and subjected to the processes
ordinarily employed to render soiled clothes suit-
able for further use.” ”

In Handfinger v. Stevelaw Realty Corp., 102 N.Y.S. 2d
688, the court distinguished between a laundry and a laun-
derette.

In Doyle v. Gordon, 158 N.Y.S. 2d 248, 257, the court
stated:

“It is a fundamental principle in the interpreta-
tion of statutes that where a law expressly de-
scribes a particular act, thing or person to which
it shall apply, an irrefutable inference must be
drawn that what is omitted or not included was
intended to be omitted and excluded.”

Therefore, it seems apparent that laundromats do not
come within the Maryland statutory definition of a “laun-
dry” because work is not being done for the general public;
rather, it is being done by them. Ezxpressio unius est ex-
clusio alterius. Graham v. Joyce, 151 Md. 298; Kirkwood v.
Provident Savings Bank, 205 Md. 48.

Certainly, there are no policy reasons for extending the
definition of a laundry to include laundromats, for the
problems of laundries would be peculiar unto themselves
and would not carry over to laundromats. As stated in 2
Sutherland, Statutory Construction, Section 5102, pp. 511-
512:

“Where the language of a statute is expressly
made applicable to a particular situation or thing
or to one species of a larger group, subsequent
events will have no effect to enlarge the meaning
of the statute. . .. Likewise, special acts are made
with reference to particular persons and localities,
and are usually confined to existing situations. The
term ‘motor vehicle’, as used in the National Motor
Vehicle Theft Act, was held not to include aircraft
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on the theory that the act was directed towards
objects propelled on land.”

Since laundromats were not in existence when the Mary-
land statute was enacted in 1927, and since it is expressly
applicable to a particular situation, the advent of the laun-
dromat would not have the effect of enlarging the plain
meaning of the statute. We are therefore of the opinion that
Article 55, Section 8, does not apply to laundromats.

C. FERDINAND SYBERT, Attorney General.
STEDMAN PRESCOTT, JR., Deputy Attorney General.
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DEFECTIVE DELINQUENTS

REDETERMINATION—COURTS ARE AUTHORIZED TO PAY CoST
OF PSYCHIATRIC EXAMINATION OF DEFECTIVE DELIN-
QUENTS.

May 17, 1960.

Mr. Frederick W. Invernizzi, Director,
Administrative Office of the Courts.

This will acknowledge receipt of your recent letter re-
questing an opinion on the issue of whether the State of
Maryland is responsible for the payment of reasonable fees
for psychiatrists who have examined and testified on behalf
of a defective delinquent seeking a review of his status
under the provisions of Article 31B, Section 10, Annotated
Code of Maryland (1957 Edition). Article 31B, Section 7
(a) provides that after the Court commits a person to
Patuxent Institution a complete examination shall be made
by three persons '(a physician, a psychiatrist and a psy-
chologist) on behalf of the Patuxent Institution to deter-
mine whether the individual is or is not a defective delin-
quent. After the examination is completed, a determination
is made as to whether or not the individual is a defective
delinquent and the findings are incorporated in a written
report addressed to the Court.

Section 7 (b) provides as follows:

“In addition to the examination provided in the
foregoing subparagraph (a), whenever a request
has been made to examine any person for defec-
tive delinquency by the State’s attorney or assist-
ant State’s attorney, or by the court on its own ini-
tiative, then such person shall be entitled, upon
request, to be examined by a practitioner of psy-
chiatry of his own choice for the purpose of deter-
mining whether he is a defective delinquent within
the terms of this article; and the reasonable costs
of such examination shall be defrayed by the State
of Maryland from the appropriations to the judi-
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ciary, in such amounts as may be approved by the
court. The report of examination made by such
psychiatrist shall be submitted in writing ad-
dressed to the court.”

Section 8 provides for a court hearing, appointment of
counsel to represent the individual, ete. Section 9 (b) pro-
vides that if the court or jury shall find the individual is a
defective delinquent, the court shall order the individual to
be committed or returned to the Patuxent Institution for an
indeterminate period without either maximum or minimum
provisions. Subsections (a) and (b) of Section 10 provides
as follows:

“(a) After any person shall have been confined
for two years as a defective delinquent under an
indeterminate sentence in any institution for de-
fective delinquents, he, or anyone in his behalf,
including the director or any officer or employee
thereof, may file a petition in the law courts of
the county, or Baltimore City, as the case may be,
either where such person was originally sentenced,
or which was the bona fide residence of the peti-
tioner at the time of such sentence, requesting that
the person so confined be brought before said court
for the purpose of having the defective delinquen-
cy of such person redetermined. Provided, how-
ever, that if the law court of the county or Balti-
more City, as the case may be, from which he was
originally sentenced or in which he was a bona fide
resident at the time of such sentence are one and
the same, the petitioner shall have an absolute
right to file his petition in the law court of any
other county or in Baltimore City. The court shall
forthwith proceed to hear and determine the mat-
ter. If the person so confined, or anyone in his be-
half, shall pray a jury trial, the court shall em-
panel a jury of twelve persons to be selected by
the court from the jurors then in attendance
upon said court; or if the court is in recess, the
jurors shall be selected from those in attendance
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at the term of court at which said petition is
heard. Any party in interest shall have the right
to counsel and to process to compel the attendance
of witnesses. If the court or jury, as the case may
be, shall determine that such person is a defective
delinquent, the court shall order said person re-
committed to the institution from which he im-
mediately came; otherwise he shall be discharged
from such confinement and custody, or in the dis-
cretion of the court committed under his original
sentence, less such time as he has already served
in the institution for defective delinquents or
elsewhere within the custody of the Board of Cor-
rection, including such allowances (or disallow-
ances) relating to good behavior and/or work per-
formed as the Board of Correction may determine
under the provisions of Section 688 of Article 27
of the Code.” '(Emphasis supplied.)

“(b) After the right to apply for any such pe-
tition for review under the provisions of this sec-
tion shall have been exercised once, it shall not
again be sought under the provisions of this sec-
tion within less than three years following the
prior seeking of a petition for review from confine-
ment under the same commitment.”

The General Assembly has provided in Section 10, supra,
that any individual confined in the Patuxent Institution
may file a petition for the purpose of having the question
of defective delinquency “‘redetermined”. We think that the
word ‘“‘redetermined” has special significance. It indicates
that the General Assembly desires to give the petitioner a
right to have the question of whether he continues to be a
defective delinquent fully presented and considered. A for-
tiori, does not this require that testimony, including expert
medical and psychiatric opinions, be produced to fully de-
termine the issues? Since it is clear that a full and complete
hearing on the issue of defective delinquency is required,
it is a fair inference that the General Assembly intended to
allow the confined individual the right and opportunity to
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refute the opinion of the staff of the Patuxent Institution. If
the confined individual is to be given an opportunity to at-
tempt adequately to refute the opinion of the staff, it is
only logical that he should be able to have an examination
by a psychiatrist of his own choosing. If this opportunity
is not afforded, it could result in a hearing with only the
opinion of the staff of the Patuxent Institution expressed.

In passing upon the constitutionality of the Defective
Delinquent Act, the Court of Appeals in Eggleston v. State,
209 Md. 504, at page 514 said:

“The appellant contends that the statute vio-
lates the due process and equal protection clauses
of the Fourteenth Amendment to the United States
Constitution. The argument is not based on any
lack of procedural due process, indeed the careful
safeguards of the Act for the appointment of
counsel, furnishing of reports, election of jury
trial, and redetermination of the issue at suitable
intervals, would seem to preclude such an attack.”
(Emphasis supplied.)

Since it is our opinion that a full and complete hearing
is required upon a redetermination, it therefore follows that
the confined individual must have the opportunity to obtain
an examination by a competent psychiatrist of his own
choosing even though the burden of the cost of the examina-
tion and subsequent testimony may fall upon the State. Of
course, if the individual is financially able to bear this ex-
pense it is incumbent upon him to do so.

A persuasive argument can be made that since the Gen-
eral Assembly did not expressly provide in Section 10 for
examination and opinion of a psychiatrist of a confined in-
dividual’s own choosing at State expense, it must not have
intended to grant this right as it has in the original deter-
mination under Section 7 (b) (expressio unius est exclusio
alterius). See Kirkwood v. Provident Savings Bank, 205
Md. 48. However, such an interpretation, in our judgment,
would raise a serious constitutional question under the doc-
trine set forth by the Supreme Court in Griffin v. Illinois,
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351 U.S. 12. A confined individual who had sufficient as-
sets could employ a psychiatrist of his own choosing for
the purpose of refuting the opinion of the staff of the In-
stitution, whereas an indigent would have no such oppor-
tunity. This could deprive the indigent of an opportunity to
have a full and complete hearing on the redetermination of
the issue of whether he is or is not a defective delinquent.
An interpretation which could possibly deprive an indi-
vidual of some constitutionally guaranteed right should be
avoided.

We are, therefore, of the opinion that the General As-
sembly intended to give the utmost safeguards to persons
confined in the Patuxent Institution and that redetermina-
tion, being one of those safeguards, must be full and com-
plete, including the opportunity for psychiatric examina-
tion by a practitioner of the individual’s own choosing if
requested, even though the State may be required to bear
the expense of such an examination.

C. FERDINAND SYBERT, Attorney General.

JOSEPH S. KAUFMAN, Asst. Attorney General.
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DEFECTIVE DELINQUENTS—PSYCHIATRIST—MUST BE PHYSI-
CIAN LICENSED IN MARYLAND.

November 21, 1960.

My, Frederick W. Invernizzi, Director,
Administrative Office of the Courts.

We have received your letter requesting an opinion
whether a physician who is not legally licensed to practice
medicine and surgery in the State of Maryland may be
appointed to examine persons for defective delinquency as
provided under Section 7 (b) of Article 31B of the Anno-
tated Code of Maryland (1957 Ed.).

Section 7 (b) provides as follows:

“In addition to the examination provided in the
foregoing subparagraph (a), whenever a request
has been made to examine any person for defective
delinquency by the State’s attorney or assistant
State’s attorney, or by the court on its own initia-
tive, then such person shall be entitled, upon re-
quest, to be examined by a practitioner of psy-
chiatry of his own choice for the purpose of deter-
mining whether he is a defective delinquent within
the terms of this article; and the reasonable costs
of such examination shall be defrayed by the State
of Maryland from the appropriations to the judici-
ary, in such amount as may be approved by the
court. The report of examination made by such
psychiatrist shall be submitted in writing ad-
dressed to the court. (Emphasis supplied.)

The section provides that a person has a right to be
examined by a “practitioner of psychiatry” of his own choice
if the State’s Attorney or the Court has requested that the
person be examined. You state that a certain physician has
been appointed, at the request of the person to be examined,
in at least twenty cases and that it has now been brought to
your attention that such physician is not legally licensed
to practice medicine and surgery in Maryland but is licensed
in the District of Columbia. You further advise that the
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physician has been paid in a number of cases by your office
prior to the discovery that he was not licensed to practice
in Maryland; however you are holding some bills pending
our opinion in the matter.

The Legislature has provided that a person may be ex-
amined by a “practitioner of psychiatry” of his own choice;
however, it cannot be implied that the Legislature was
amending or repealing the Medical Practice Act, Article 43,
Section 119-148. It is, therefore, necessary in determining
the meaning of Section 7 (b) to consider it in conjunction
with the Medical Practice Act. Statutory Construction,
Crawford, Section 227.

Section 139 of Article 43, 1957 Code (Medical Practice
Act) defines the practice of medicine as follows:

“Any person shall be regarded as practicing
medicine within the meaning of this subtitle who
shall append to his or her name the words or letters
‘Dr.,” ‘Doctor,” “M.D.,” or any other title in connec-
tion with his name, with the intent thereby to
imply that he or she is engaged in the art or science
of healing, or in the practice of medicine in any of
its branches. Any person who practices medicine
or the art or science of healing shall be considered
as a practitioner of medicine or surgery. As used
herein the phrase ‘art or science of healing’” and the
phrase ‘practice of medicine’ shall be construed to
include : Operating on, professing to heal, prescrib-
ing for or otherwise diagnosing or treating any
physical or mental ailment or supposed ailment of
another; or for hire or gratuity or compensation,
either directly or indirectly paid, undertaking by
appliance operation or treatment of whatever na-
ture, to cure, heal, diagnose or treat any bodily or
mental ailment or supposed ailment of another;
or for hire, gratuity or compensation, either di-
rectly paid, by or for any patient, undertaking to
treat, heal, cure, drive away or remove any physical
or mental ailment, or supposed ailment of another,
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by mental or other process, exercised or invoked on
the part of either the medical practitioner or the
patient or both. ...”

There is no doubt that a “practitioner of psychiatry” is
included within this section. Psychiatry has been defined as
“the treatment of diseases of the mind”. Blakiston's New
Gould Medical Dictionary. The Medical Practice Act re-
quires that before any person may practice medicine in the
State of Maryland, he must be licensed by the Beard of
Medical Examiners of the State of Maryland subject to
penalty. Hitcheock v. State, 213 Md. 273.

Section 139 of Article 43 does, however, provide for some
exceptions which are in part as follows:

“. .. Nothing herein contained shall be construed
to apply to gratuitous services, nor to any resident
or assistant resident physicians or interns or stu-
dents at hospitals in the discharge of their hospital
or dispensary duties, or in the office of physicians,
or to any physician or surgeon from another state,
territory or district in which he resides when in
actual consultation with a legal practitioner of this
State; . . . nor shall the provisions of this subtitle
apply to physicians or surgeons residing on the
borders of a neighboring state, and duly authorized
under the laws thereof to practice medicine or
surgery therein, whose practice extends into the
limits of this State; provided, that such practi-
tioners shall not open an office or appoint places to
meet their patients or receive calls within the
limits of this State without complying with the
provisions of this subtitle; provided, that the same
privileges be accorded to licensed physicians of
this State;...”

A physician from another state is excepted from the
provisions requiring licensure when in actual consultation
with a legal practicing physician of this State. If a physician
resides on the borders of a neighboring state and he is duly
authorized under the laws of the neighboring state to
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practice medicine or surgery, and his practice extends into
the limits of Maryland, he also is excepted from licensure
provided such practitioner does not open an office or appoint
places to meet his patients or receive calls within the limits
of the State of Maryland.

We have been advised that this physician does visit
Patuxent Institution and makes his examinations there,
which is of necessity since the persons examined are gen-
erally confined in that Institution. There is nothing pre-
sented which would indicate that these persons are former
patients of this physician in the District of Columbia (on
the contrary, the persons seem to be from various sections
of the State of Maryland) nor that the physician is con-
sulting with a physician legally licensed in this State. The
material which you have included with your letter indicates
that the physician is not merely coming into Maryland to
see former patients but that he is appointing places in
Maryland to examine these persons and therefore does not
come within one of the exceptions in Section 139 of
Article 43.

In summary, a physician of the District of Columbia not
licensed in Maryland is examining many persons at their
request (who were not former patients of the physician)
for defective delinquency at the Institution and submitting
a report to the Court where such defective delinquency pro-
ceeding is pending and in some cases testifying to such
examination.

It is our opinion in this case, as presented in your letter,
that the physician is practicing medicine and surgery in the
State of Maryland without a license. We therefore hold that
such “practitioner of psychiatry” must be either licensed in
Maryland or be within one of the exceptions allowed by law.
The physician in this case is not within one of the exceptions
and therefore should not be appointed under Section 7 (b)
of Article 31B until properly qualified to practice medicine
in the State of Maryland. This opinion is, of course, limited
to the appointment under Section 7 (b) and does not pass
upon the admissibility of the said physician’s testimony
since this is a matter within the province of the Court.
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You also inquire as to whether the bills, which have been
submitted to you for payment after approval by the trial
judge for the services of the said physician under Section
7 (b), should be paid. The physician in question has ren-
dered the services for which he has billed the State of
Maryland and such bills have been approved by the trial
judge as reasonable. It is our opinion that these bills should
be paid for the services rendered, however, we suggest that
a copy of this opinion be sent to the physician so that he
may comply with the law if he wishes to practice medicine
in the State of Maryland.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
JAMES H. NORRIS, JR., Spec. Asst. Attorney General.
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DENTAL EXAMINERS

DENTISTRY—.WORD “DENTIST” MAaY BE USED ON SIGN.
April 18, 1960.

Dr. Frank J. Bryce, Secretary,
Maryland State Board of
Dental Examiners.

I have your inquiry of April 11th concerning the use of
the word “Dentist” on a sign.

Section 16 of Article 32 of the Annotated Code of Mary-
land (1959 Supp.) contains the law on the subject of signs
of persons practicing dentistry. It reads as follows:

“KEach person holding a license under this article
may exhibit on the door or the wall of the building
or on the premises wherein he shall practice den-
tistry, not more than two signs on which shall be
placed the name and title (Dr., D.D.S., D.M.D.) or
degree of such person, the letters of which shall
not exceed three inches square. Any person prac-
ticing dentistry in any building may exhibit such
sign on the door of his office in addition to those
on the door or wall of such building or on the
premises of said property. No sign shall be erected
with neon or flashing lights. Illumination of any
sign shall be of an enclosed lamp design, non-
flashing and containing no colored illumination.”

While the statute is silent as to the use of the word
“dentist”, this office ruled in 24 Opinions of the Attorney
General 259, on a similar question, as follows:

“The word ‘dentist’ would seem to be included
within the term ‘title’ appearing in Section 14%,
and we, therefore, see no impropriety in the fact
that the sign contains the name of the doctor and
the word ‘dentist’. . . .”

*Now Section 16 of Article 32, Code.
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Therefore, in concurrence with the previous opinion, I
find no objection to the use of the word “dentist” on a sign
that in all other particulars complies with the statute.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
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BoARD oF DENTAL EXAMINERS—LAW FoRBIDS DENTISTS
USE OF SPECIALTY ON SIGNS OR IN LISTINGS IN THE
CLASSIFIED SECTION OF THE TELEPHONE DIRECTORY.

September 22, 1960,

Dr. Frank J. Bryce, Secretary,
Maryland State Board
of Dental Examiners.

In your recent letter you ask whether or not the titles
“Orthodontist”, “Dental Surgeon”, “Oral Surgeon”, “Oral
Surgery”, or “Surgeon Dentist” may legally be used on
signs and in the classified section of the telephone directory
by dentists in the State of Maryland.

Article 32, Section 16, Annotated Code of Maryland (1959
Supp.), contains the law on the subject of signs of persons
practicing dentistry. It reads as follows:

“BEach person holding a license under this ar-
ticle may exhibit on the door or the wall of the
building or on the premises wherein he shall prac-
tice dentistry, not more than two signs on which
shall be placed the name and title (Dr., D.D.S,,
D.M.D.) or degree of such person, the letters of
which shall not exceed three inches square. Any
person practicing dentistry in any building may ex-
hibit such sign on the door of his office in addition
to those on the door or wall of such building or on
the premises of said property. No sign shall be
erected with neon or flashing lights. Illumination
of any sign shall be of an enclosed lamp design,
nonflashing and containing no colored illumina-
tion.”

Article 32, Section 12 (1959 Supp.) provides that all ad-
vertising by dentists is prohibited with the following spe-
cific exceptions: (1) A dentist may use a personal profes-
sional card of not more than 31%4” x 2”, upon which may be
printed only his name, title, address, telephone number and
office hours. If specializing, the name of his specialty may
be used. (2) Signs are authorized as set forth in Section
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16. (8) Removal notices may be mailed by any dentist noti-
fying any bona fide patient that he is removing his offices
from his present address to the address set forth in the
notice. Such notice shall not be more than 31%” x 2” and
may contain only the name, title, present address, telephone
number, office hours and new address of the dentist who is
removing his office. If specializing, the name of the special-
ty may be used. (4) Notices may be mailed to specifically
named individuals by any dentist who is about to begin
the practice of dentistry notifying the public of this fact.
Such notice shall not be more than 314” by 2” and may
contain only the name, title, address, telephone number and
office hours of such dentist. If specializing, the name of his
specialty may be used.

A general maxim to be applied in the construction of
statutes is that if the statute in question enumerates the
acts which it permits to be done, then it excludes the doing
of all others (Expressio unius est exclusio alterius.) Craw-
ford, The Comnstruction of Statutes, 1940, Ed., Sect. 195.
Applying that maxim to Article 32, Sections 12 and 16, we
find there are only four means which a dentist may use to
advertise and only three which he may use to advertise a
specialty. The classified section of the telephone book is not
included among the types of advertisement that a dentist
may use.

The titles or degrees that he may use on his sign are re-
stricted by Section 16 to those of “Dr.”, “D.D.S.” and
“D.M.D.”. Section 12 does not permit specialty advertising
on signs. He may use no others except that in 24 Opinions
of the Attorney General 259, and in an opinion in 45
Opinions of the Attorney General 83, it was held that the
word ‘“dentist” was included within the term “title”, as it
appears in Section 16.

In 39 Opinions of the Attorney General 137, it was ruled
that Article 32, Section 12, (Code), forbids dentists to place
advertisements in the classified section of the telephone
directory because only those forms of advertisements in-
cluded in the statute could be used and no others. There it
was said:
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“The purpose of the absolute prohibition against
advertising is to raise the standards of the profes-
sion by eliminating this form of competitive prac-
tice. We feel that any exception to such a prohi-
bition must receive a strict construction in order
to carry out the purpose of the legislation.”

Thus, construing the statutes strictly and in accordance
with the above maxim, we are of the opinion that no spe-
cialty titles may legally be used by dentists on signs or in
the clagsified section of the telephone directory.

C. FERDINAND SYBERT, Attorney General.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
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DEPARTMENT OF GEOLOGY, MINES
AND WATER RESOURCES

PERMIT REQUIRED FROM DEPARTMENT FoR CONSTRUCTION OF
CABLE IN BED oF PoToMAC RIVER—NO EXCEPTIONS AS
T0 TIDAL WATERS.

May 26, 1960.

Dr. Joseph T. Singewald, Director,
Department of Geology, Mines
and Water Resources.

We have your letter of May 18, 1960, in which you advise
us that your Department is in receipt of an application to
lay a cable on the bed of the Potomac River, across the
River in the tidal waters of the River, extending from
Mason Neck in Virginia to Indian Head in Maryland. You
inquire as to whether approval of this proposal by your
Department, and issuance of a permit therefor, is a neces-
sary prerequisite prior to the undertaking of this project.

Section 722 of Article 66C, Annctated Code of Maryland
(1957 Edition), provides as follows:

“It shall be unlawful for the State or any agency
thereof, any person or persons, partnership, asso-
ciation, private or public corporation, county, mu-
nicipality or other political subdivision of the State
to construct, reconstruct, change, or make an ad-
dition to any conduit, pipe line, wire cable, trestle,
or other device, structure or apparatus, in, under,
through or over the bed or waters of the Potomac
River, without obtaining a permit therefor from
the Department of Geology, Mines and Water Re-
sources. The obtaining, use and holding of such a
permit shall be subject severally to the provisions
concerning permits found elsewhere in this sub-
title.”

This Section, enacted as Chapter 757 of the Acts of 1957,
explicitly requires that a permit be obtained from your
Department prior to constructing any apparatus, structure
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or device, specifically including a wire cable, in, under,
through, or over the bed or waters of the Potomac River.
This Section does not distinguish between tidal and non-
tidal waters of the Potomac River and hence must be con-
strued as encompassing the River in its entirety from shore
to shore.

You cite, however, the provisions of Section 721 which
provide inter alia that it shall be unlawful for the State or
any person to construct or repair any reservoirs, dams or
waterway obstructions, or in any manner to change or
diminish the course, current or cross-section of any stream
or body of water within the State, except the tidal waters,
without a permit from your Department. While you fur-
ther point out that Section 722, above quoted, specifies that
the obtaining of a permit to lay a cable on the bed of the
Potomac River is to be subject to all provisions concerning
permits, including those provisions set forth in Section 721,
we do not think it is possible under any construction of
these Sections to incorporate the exception as to tidal
waters contained in Section 721 into the provisions of Sec-
tion 722. Accordingly, it is our view that a permit must be
secured from yvour Department prior to constructing the
cable on the bed of the Potomac River, irrespective of
whether such construction is to be made in tidal or non-
tidal waters of the River.

C. FERDINAND SYBERT, Attorney General.

ROBERT C. MURPHY, Assistant Attorney General.
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RESIDENCE OF FEMALE MARRIED STUDENT OF TEACHERS
COLLEGES DEFINED.

January 22, 1960.

Dr. David W. Zimmerman,
Assistant State Superintendent,
Department of Education.

You have asked our advice in determining the status of
a student at one of our teachers’ colleges who married a
man whose residence and domicile are not in this State.

Section 168, Article 77, Annotated Code of Maryland
(1957 Ed.), provides:

113

. students regularly admitted to or enrolled
in any class at the State teachers’ colleges from
the City of Baltimore and the several counties,
who shall obligate themselves to teach in the State
of Maryland, shall not be required to pay any
tuition fees. ...” (Emphasis supplied.)

On the basis of the underlined phrase, Maryland stu-
dents pay no tuition, conditioned of course upon their
pledge. Out-of-State students are charged tuition. The
statute uses neither the word “residence” or “domicile”,
merely ‘“from the (State)”; however, it would seem that
the test would have to be one of either “residence” or
“domicile”. Though these legal terms are somewhat related,
they have slightly different meanings in law. An opinion
of this office, reported in 21 Opinions of the Attorney Gen-
eral 313, suggests that the test is one of “residence”, and
this appears to be proper. Beale, Conflict of Laws, Vol. I,
Sec. 10.13, “Attendance at Public Schools”, states: ‘“Resi-
dence is interpreted as actual residence, not necessarily
domicile, in the school law.” (Citing cases.)

The domicile of a married woman is that of her husband.
Beale, Conflict of Laws, Vol. I, Sec. 27.2. This, however, is
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not decisive of the question now presented, because here
the test is one of residence.

“Residence” as used in connection with Sec. 168 can be
taken as “indicating a merely factual place of abode” (Beale,
Conflict of Laws, Vol. I, Sec. 10.3), or the place “at which
the party actually dwells” (Gallagher v. Bd. of Election
Supervisors, 219 Md. 192, 202). When used in this sense it
becomes apparent that the residence of the student here
discussed may very well be here in Maryland at the teachers’
college dormitory where she lives, although her domicile is
in some other State where her husband has an established
domicile. In order to establish this factual question of resi-
dence, you should apply the test already set up under Rule
No. 3, adopted February 28, 1957.

We further suggest that the State Board adopt an addi-
tional rule (No. 5) to this effect:

“The residence of a married student shall be de-
termined by the application of the criteria set out
in Rule No. 3.”

We are cognizant of the problem which may arise in
these cases in enforcing the pledge required under By-Law
No. 67. Students such as these may escape their obligation
under the pledge by moving out-of-State upon graduation.
We know of no easy remedy for this situation. We suggest
that in these cases a new pledge be executed which encom-
passes a promise to retain residence in this State until the
obligation is fulfilled.

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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TEACHERS’ PAY BILL, CHAPTER 16, ACTS OF 1960—MONT-
GOMERY COUNTY “MERIT PLAN”—COUNTY BONUSES.

April 12, 1960.

Dr. Thomas G. Pullen, Jr.,
State Superintendent of Schools,
State Department of Education.

Re: Teachers’ Pay Bill

At your request we have reviewed Chapter 16 of the
Laws of 1960. This law, relating to teachers’ salaries, was
enacted as Senate Bill 26. It constituted a repeal and re-
enactment of Sections 106(b) and 221 of Article 77 cf the
Annotated Code of Maryland (1957 Ed.).

The only change in Section 221 was to increase the
amount of “payment per pupil” from $20.00 per year to
$28.00 per year. In Section 106(b) the prior State mini-
mum pay scale was carried over into the new law, with the
exception of the step shown as “11th and after”, which was
increased from $5,000 to $5,300. This section also provides
for a $300.00 increase for veteran teachers. It is the inter-
pretation of this provision which has caused some contro-
versy. The pertinent language follows:

“In addition, the actual annual salaries paid to
teachers in the eleventh year or more of teaching
experience, for the school year 1960-1961 and con-
tinuing thereafter, shall exceed by at least three
hundred dollars ($300.00) the annual salary for
equivalent teaching experience which was in effect
in the respective county during the month of
November, 1959. However, in any political sub-
division in which, under the authority of sub-sec-
tion (i) of this section, the maximum annual sal-
ary paid to teachers is equal to or greater than
$7,300., the sum of $300. which is specified in this
paragraph may be applied toward the payment of
what are generally referred to as ‘merit’ increases
and also for supplemental increases for the extra
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services, for teachers selected on the basis of com-
parative excellence.”

It is the opinion of this office that this law shall operate
in the following manner:

1. Teachers in all of the counties of the State (except
those counties defined in #2 below) who have completed
ten or more years of teaching are to receive an increase of
$300 over and above that salary which was received at their
respective levels in November 1959. The word “teachers”,
as used in the first sentence of the above quoted provision,
designates those who are to be the recipients of the in-
crease. The word is not qualified in any way except that
they shall be “in the eleventh year or more of teaching
experience’”. We therefore believe the term to be all-inclusive
and to embrace the following:

(a) Principals. Since principals are in fact teachers
having charge of a school, and since for State minimum
pay purposes they are not given separate treatment in the
Code, but are merely to be given an increment above that
of teachers (Sec. 106(d)), we believe that the law intends
that they be included.

(b) Non-degree teachers. Sec. 106(c).
(¢) Teachers with bachelors, masters or higher degrees.

(d) Teachers with second or third grade certificates or
a provisional certificate. Sec. 106(f), (g).

(e) Visiting teachers. Sec. 159(i).

(f) Teachers with certificates rated second class. Sec.
106 (a). The effect of being rated “second class’ is to freeze
a teacher at a particular level or step, so that salary incre-
ments based on successful longevity will not be given when
he is so frozen. The current increase is not based on suc-
cessful experience, but merely experience. Therefore a
teacher who is rated second class at the 8th or 9th step, for
instance, but who in fact has 15 years of actual teaching,
is to receive the increase.
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We believe that supervisors are not included among those
eligible for this increase.

2. Giving full weight to legislative intent, we interpret
the second sentence, beginning with the word “However”,
in the above quoted provision, to have this effect: In any
county in which the November, 1959, actual salary scale
carried at any level a maximum pay of $7,300 or more for
teachers, then that county is not bound to pay the $300.00
increase directly to any of its teachers. It may give the
increase to the teachers or it may pay this sum out to
teachers under either a ‘“‘merit” plan or in payment for
“extra services”.

We are advised that Montgomery County has a salary
scale, which at the 12th step provides for bachelor degree
teachers’ salaries of $7,300. Masters, masters-plus and doc-
tors are paid even more. It therefore follows that since
Montgomery County provides a maximum annual salary
of $7,300, it is not compelled to give the $300 increase to
any teachers, even those with ten years or more service
who earn less than $7,300. It may use these moneys in its
“merit” plan or for “extra services”. We understand these
“extra services” to mean such as are directly related to
teaching, i.e., summer school teaching, recreational project
supervision, school program or curriculum planning, ztc.

We are also advised that since Baltimore County has a
pay scale, for teachers with masters degrees or more, of
over $7,300, it also qualifies for similar treatment. It may
therefore inaugurate a “merit” plan and use the funds
under it, or for “extra services”. On the other hand, if it
chooses to ignore these options it must pay the $300 in-
crease direetly to the eligible teachers.

We have also been asked by the county attorney of one
of the counties to rule on the question of whether or not a
“bonus”’ paid by the county over and above the State mini-
mum scale is to be included in determining the November
1959 base “annual salary”. In other words, is this $300
increase to be applied on top of the salary plus bonus, or
does it apply to the straight or flat salary alone? As we
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understand the situation in regard to Somerset County
(and we suspect other counties as well), these ‘“bonus” pay-
ments come about by reason of an annual grant or payment
of a particular sum by the county commissioners to all
teachers. While we find no express prohibition in the Code
as to the payment of a bonus, we do call attention to Sec.
106 (i) of Article 77, which provides:

“The county board of education of any county
and the Board of School Commissioners of Balti-
more City may, in its discretion, pay to teachers
and principals annual salaries in excess of the sal-
aries provided for in this section. (Emphasis
supplied.)

As you will note the authorization for county payments
in excess of the State minimum scale relates to an increase
by salary. There has apparently never been contemplated
the payment of compensation to teachers in any form other
than as salary. We might also note that there is no differ-
ence between salary and bonus insofar as the Federal and
~ State income tax is concerned.

As noted in 41 Opinions of the Attorney General 177, the
county commissioners have very limited discretion in re-
gard to appropriations for teachers’ compensation. For
instance, in a particular year in which a “bonus” was paid,
if the county school board submitted a budget request for
what amounted to a $400 salary increase for teachers, and
thereafter the county commissioners granted the requested
amount but on their own volition designated it as a “bonus”,
we would have no hesitancy in ruling that such designation
was ineffectual and the real effect was to increase the actual
salary.

The word ‘‘bonus”, as used in a connotation connected
with services, means not a gift or gratuity, but rather a
sum paid for such services in addition to that ordinarily
received by, or strictly due to the recipient. Payne ». U. S.,
269 Fed. 871, 873; Pugh v. Scarborough, 156 S.E. 149, 151,
200 N.C. 59; Jones v. Loughman, 283 N.Y.S. 44, 47. While
it is true that the new law states that the annual salary
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shall be increased, and there is no express mention of
bonuses being included in “salary”, nevertheless it is equally
true that it was the intent of the Legislature to increase
the pay of eligible teachers by $300. It therefore follows
that this intent cannot be circumvented. It was certainly
not intended that a county should be allowed to use this
$300 increase to supplant its own additional compensation
for teachers to which it was already committed. Such pro-
cedure would produce no increase for the teacher, but would
merely serve to relieve the county of an obligation it in-
curred for itself. Regardless of the label attached to this
other compensation paid by the counties, if, in fact, it
amounts to salary, then the $300 increase is to be applied
in addition to it.

It becomes important, in those counties which contend
that their bonus is not salary, to examine the manner in
which it was authorized and the form in which it is paid.
If the bonus was awarded by reason of an unforeseen wind-
fall in a particular year, it may amount to a bona fide bonus.
On the other hand, if a particular source of regularly
expected revenue is earmarked for an annual “bonus” to be
paid to all teachers, it would lead us to conclude it amounted
to increased compensation or salary. The form of payment
may also be indicative of its true nature. If the “bonus” is
paid out on a weekly or monthly basis as part of the
teachers’ regular salary check, or if it is pro-rated for any
teacher leaving the service during a year, it would seem to
follow that the ‘“bonus” is really salary.

You should follow this matter closely using the above
guides to see that this law is properly administered. If
there are any specific questions in regard to the application
of the law in any particular situation, we will gladly assist
you further.

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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BIBLE READING IN PUBLIC SCHOOLS—EXCUSE OF OBJECTORS
—COMPULSORY ATTENDANCE LAW—SELECTION OF
TEXTBOOKS—CONSTITUTIONAL RELIGIOUS FREEDOM.

November 2, 1960.

Dr. Thomas G. Pullen, Jr.,
State Superintendent of Schools.

Re: Public School Opening Exercise.

You have brought to our attention a situation which has
arisen in one of the public schools of Baltimore City. The
matter pertains to the legal obligation of a student, age 14,
who professes to be an atheist, to attend school over his
objection that the school was enforcing religious training.
The specific objections raised are to the morning opening
exercise in which a selection from the Bible is read without
comment, and to the use of the “Story of Nations” history
text in which, according to the student’s mother, “distortions
and misrepresentations are made, particularly in the areas
of religious and political interpretations of events, both
historic and current.”

I

As to the question of attendance generally, we refer you
to the provisions of Article 77, Section 231, Annotated Code
of Maryland (1957 Ed.). This law, known as the Compulsory
School Attendance Law, makes school attendance of children
between the ages of seven and sixteen years mandatory. The
exception for children of sub-normal intelligence is not
pertinent here. This mandate applies both to the children
and their parents. A violation is made a misdemeanor
punishable by a $5.00 fine for each offense. Objection to
curriculum, textbooks, exercises, teachers, etc., is not a
valid excuse for non-compliance with this law. The only
recourse for persons objecting to attendance on grounds
similar to the above would be to enroll in a private school.
We therefore advise, in the instant case, that if the parent
and child refuse to comply with Section 281, for the reasons
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they currently advance, they should be prosecuted for tru-
ancy as specified in the law. Such action would not be a
deprivation of any personal constitutional rights, real or
illusory, which they might wish to protect. These rights may
be presented and litigated if necessary in other ways, such
as a proceeding by the protestants against the School Com-
missioners for mandamus or injunctive relief.

11

Next we turn to the issue concerning the use of a history
textbook, ‘“Story of Nations”, by Henry Holt & Co., Inc,,
edited by Professors Lester B. Rogers and Fay Adams, of
the University of Southern California and Walker Brown,
of a Los Angeles high school. This text, written for the ninth
and tenth grade level, covers the whole span of world his-
tory. Obviously, it is not written or intended to be a detailed
account. As a matter of academic interest only, we have re-
viewed the book and in particular the portions cited as ob-
jectionable, and we find it to be an accurate, objective and
intellectual history book. However, it is not our duty or
prerogative to review textbooks used in the schools of this
State. This is a matter wisely left to the discretion of the
school authorities.

Section 145 of Article 77, Code, provides:
“Freedom from sectarianism or partisanship.

School books shall contain nothing of a sectarian or
partisan character.”

This, of course, does not mean that in a history text there
may be no reference to religion generally or to roles played
by various religious figures or denominations in the develop-
ment of history. Such a contention would be illogical and
unsupported in law. Article VI, Section 7 (Textbooks) of the
Rules of the Board of School Commissioners, relating to
approval of a majority of the Board in the selection of books,
has been reviewed by us, and it appears to adequately cover
this matter.
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No right exists in a student or his parents to object to the
use of any particular textbooks or in a student to legally
absent himself from a class using a book he disfavors. If the
latter event occurs the student should be disciplined in such
manner as the teacher and school principal see fit. The pro-
visions of Section 131 of the Public School Laws authorize
suspension and expulsion in proper cases.

111

The final question relates to validity of Article VI, Section
6, of the Rules of the Board of School Commissioners of
Baltimore City. This rule provides as follows:

“Section 6—Opening FExercises. Each school,
either collectively or in classes, shall be opened by
the reading, without comment, of a chapter in the
Holy Bible and/or the use of the Lord’s Prayer.
The Douay version may be used by those pupils
who prefer it. Appropriate Patriotic exercises
should be held as a part of the general opening
exercises of the school or class.”

The uniform practice under this rule in the public schools
of Baltimore City has been to read from the King James
Version of the Holy Bible. No question has been raised con-
cerning the “patriotic exercise”, the use of the particular
version of the Bible, or the recitation of a prayer; therefore,
these matters are not discussed here. The sole issues can be
reduced to two: Is Bible reading in public schools consti-
tutional per se, and, if so, must the rule providing for such
an exercise, further provide for the excuse of those who
object? We answer both questions in the affirmative.

A

The objections to Bible reading, or any devotional exer-
cise, in the public school have been based upon the initial
prohibition of the First Amendment to the United States
Constitution as made applicable to the States through the
Fourteenth Amendment. The provision prohibits State “es-
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tablishment of religion”. In the landmark case of Zorach v.
Clauson, 343 U.S. 306, 96 L. Ed. 554, the Supreme Court
held that the New York “released time” program was not
a violation of constitutional “establishment” clause. Justice
Douglas reviewed our fundamental policy toward religion
at page 313, as follows:

“We are a religious people whose institutions
presuppose a Supreme Being. We guarantee the
freedom to worship as one chooses. We make rocm
for as wide a variety of beliefs and creeds as the
spiritual needs of man deem necessary. We sponsor
an attitude on the part of government that shows
no partiality to any one group and that lets each
flourish according to the zeal of its adherents and
the appeal of its dogma. When the State encourages
religious instruction or cooperates with religious
authorities by adjusting the schedule of public
events to sectarian needs, it follows the best of our
traditions. For it then respects the religious nature
of our people and accommodates the public service
to their spiritual needs. To hold that it may not
would be to find in the Constitution a requirement
that the government show a callous indifference to
religious groups. That would be preferring those
who believe in no religion over those who do
believe. * * *7

It would seem reasonable to conclude that the “establish-
ment” clause dictates that there be a separation between
church and state, but not that the state need be stripped of
all religious sentiment. It would be tragic if the State of
Maryland, whose history, traditions, founding, and its early
laws are steeped in religious connotations, would be com-
pelled to forbid to its children as a part of their education
the right and duty to bow their heads in humility before the
Supreme Being. It is interesting to note that the State Seal
bears a Biblical inscription: ‘“Scuto Bonae Voluntatis Tuae
Coronasti Nos”—Thou hast crowned us with the shield of
Thy good will. (Psalm 5:12)
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As was said in Engel v. Vitale, 191 N.Y.S. 2d 453, at 486:

“The democratic nature of our government pre-
cludes the imposition of sanctions in the field of
religion ; the religious nature of the governed sanc-
tions the inclusion of religion in the processes of
democratic life; the dividing line between per-
mitted accommodation and proscribed compulsion
is a matter of degree, to be determined anew in
each new fact situation.”

Such accommodation, if properly qualified as hereinafter
mentioned, does no violence to the First Amendment of our
Federal Constitution. Of the cases we have found dealing
with the reading of the Bible, ten have upheld and only three
have struck down the practice. (Upheld: Doremus v. Board
of Education, 5 N.J. 435, 75 A. 2d 880, 1950, app. dism. 342
U.S. 429, 96 L. Ed. 475; Donahoe v. Richards, 1854, 38 Me.
379; Hart v. School District, 2 Lanc. L.R. 346; Nessle v.
Hum, 1 Ohio N.P. 140; Stevenson v. Hanyon, 4 Pa. Dist. R.
395; Curran v. White, 22 Pa. Co. Ct. R. 201; Pfeiffer v.
Board of Education, 118 Mich. 560, 77 N.W. 250; Kaplan v.
Independent School District, 171 Minn. 142, 214 N.W. 18;
People ex rel. Vollmar v. Stanley, 81 Colo. 276, 255 P. 610;
Lewis v. Board of Education, 285 N.Y.S. 164 ;—Struck
down : Schempp v. School District of Abington, 177 F. Supp.
398, Pa. - 1959, remanded by U.S. Supreme Ct. 10/24/60,
29 L.W. 3120; State ex rel. Weiss v. District Board, 76 Wisc.
177, 44 N.W. 967; State ex rel. Dearle v. Frazier, 102 Wagh.
369, 173 P. 35.)

Two recent holdings, supporting the position we now
adopt have undertaken to review the whole field of state-
church relationship and the history of religious freedom in
the light of our First Amendment, Engel ». Vitale, supra,
and Doremus v. Board of Education, supra.

The principle thus adduced does not belittle the parents’
primary right of control over their children. However, the
State, when acting in the general welfare of all its
citizens, has a paramount right of control if there can be
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shown to be a substantial nexus between the action required
and the end sought to be attained.

Among the many instances of legal regulation of religious
acts are the use of fluorinated water, Baer v. City of Bend
(Ore.), 292 P. 2d 134; the sale of Watchtower magazine by
minors, Prince v. Mass., 321 U.S. 158, 64 S. Ct. 438, 88 L.
Ed. 645; observance of the Sabbath, Scales v. State, 47 Ark.
476, 1 S.W. 769; vaccination, Vonnegut v. Baun, 206 Ind.
172, 188 N.E. 677; physical examination of school children,
Streich v. Board of Education, 34 S.D. 169, 147 N.W. 779;
salute to flag, Minersville School Dist. v. Gobitis, 108 F.
2d 683.

As applied to this case, we believe that while every in-
dividual has a constitutional right to be a non-believer, that
right is a shield, not a sword, and may not be used to compel
others to adopt the same attitude.

B

Having ruled that it is constitutional to require the read-
ing of the Bible as a morning exercise in our public schools,
we turn to the matter of compulsion in joining such exercise.
The second tenet of the First Amendment, as made applic-
able to the States through the Fourteenth Amendment, pro-
hibits restriction of the “free exercise” of religion. The
Zorach and Engel cases, supra, as well as other cases in this
area, uniformly hold that despite the basic principle, a school
devotional exercise would nonetheless be objectionable if
there were any direct compulsion. Any coercion would be
an abridgement of one’s individual right to the “free exer-
cise” of religion. As noted in Hopkins v. State, 193 Md. 489,
the sole qualifications to religious freedom relate tc acts
rather than to beliefs. See also Reynolds v. U.S., 98 U.S. 145,
25 L. Ed. 244. Freedom of belief is absolute. The Supreme
Court in Everson v. Board of Education, 330 U.S. 1, 91 L.
Ed. 711, and Illinois ex rel. MeCullum v. Board of Education,
333 U.S8. 203, 92 L. Ed. 648, recognizes that freedom to be-
lieve includes freedom not to believe at all. That is to say,
an atheist has equal rights with those who are theistic. The
Zorach case, supra, represented a retreat from the prior
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views only to the extent that the Court refused priority to
the non-believer’s right.

For the reasons stated, we are of the opinion that the pre-
sent rule regarding Bible-reading must be amended to pro-
vide a procedure to protect the rights of those who choose
not to participate. The exact provision to be made is best
left to the discretion of the Board. We do suggest that non-
participation be allowed to take the form of either remaining
silent during the exercise, or if the parent or child so de-
sires, of being excused entirely from the exercise. The latter
course should be handled discreetly without comment or
punishment. You may wish to allow non-participants tfo
arrive at the conclusion of the exercise. We further caution
that the exercise should be conducted without requirement
or restriction as to the specific posture, language, dress or
gestures to be used by individual participants, so as not to
interfere with personal religious customs.

We recognize it may be contended that even such a pro-
vision for non-participation will not cure an alleged com-
pulsion through the subtle pressure of embarrassment. On
this issue we concur in the reasoning of the Engel case,
supra, at 492 :

“To recognize ‘subtle pressures’ as compulsion
under the amendment is to stray far afield from the
oppressions the Amendment was designed to pre-
vent; to raise the psychology of dissent, which pro-
duces pressure on every dissenter, to the level of
governmental force; and to subordinate the spir-
itual needs of believers to the psychological needs
of nonbelievers (is unnecessary).”

The Engel case was affirmed by the New York Supreme
Court of Appeals Division 2d Dept. on October 17, 1960
(29 1..W. 2178) . Justice Beldock aptly stated:

“It may well be that, despite all these safeguards,
some vestige of compulsion due to embarrassment
may still remain. Such embarrassment, however, is
the inevitable consequence of dissent. It is the price
that every nonconformist must pay.”
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It is our conclusion that while the Board may properly
provide for a morning devotional exercise, it must further
provide that those so desiring should be excused from at-
tendance at this exercise.

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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ELECTIONS

HOUSE-TO-HOUSE CANVASS IN BALTIMORE CITY—EVIDENCE
OF RESIDENCE REQUIREMENT FOR VOTING—TEMPORARY
CERTIFICATE OF REGISTRATION—MARYLAND CONSTITU-
TION, ARTICLE I, SEC. 1.

February 1, 1960.

Mr. E. Paul Mason, Jr.,
Chief Clerk,
Board of Supervisors of Elections
of Baltimore City.

You have inquired whether information received during
the recent house-to-house canvass (pursuant to Sec. 53, Art.
33, 1957 Code) to the effect that a voter moved out of the
city more than six months ago is sufficient ground for
denying him a temporary certificate to vote in the city.

The general qualifications of voting are contained in Ar-
ticle I, Section 1, of the Constitution, which provides as
follows:

“All elections shall be by ballot; and every
citizen of the United States, of the age of twenty-
one years, or upwards, who has been a resident of
the State for one year, and of the Legislative Dis-
trict of Baltimore City, or of the county, in which
he may offer to vote, for six months next preced-
ing the election, shall be entitled to vote, in the
ward or election district, in which he resides, at
all elections hereafter to be held in this State; and
in case any county, or city, shall be so divided as
to form portions of different electoral districts,
for the election of Representatives in Congress,
Senators, Delegates or other Officers, then, to
entitle a person to vote for such officer, he must
have been a resident of that part of the county,
or city, which shall form a part of the electoral
district, in which he offers to vote, for six months
next preceding the election; but a person, who
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shall have acquired a residence in such county or
city, entitling him to vote at any such election, shall
be entitled to vote in the election district from
which he removed, until he shall have acquired a
residence in the part of the county, or city, to
which he has removed.” (Emphasis supplied.)

As you will note, the final provision above allows con-
tinued voting at the old residence until a new residence
shall have been acquired. Courts have always maintained
that laws relating to voting rights are to be liberally con-
strued in favor of voters. Kemp v. Owens, 76 Md. 235. Un-
der the provision referred to, it is our opinion that the right
to vote at the old residence continues until it is shown that
the voter has resided in a different 01ty or county for at
least six months.

In the situation which you describe, it would seem that a
temporary certificate cannot be denied to a returning voter
who moved out of the city, even more than six months
prior to the election, unless you are satisfied that the person
has definitely established a new residence, that is, lived
for six months, in some county. Once the person has resided
for six months in some certain county, he has then acquired
a new voting residence, but until such time he may continue
to vote at his old residence.

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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STATE DEPARTMENT OF HEALTH—CHRONIC DISEASE HoS-
PITALS—PAYMENT FOR PATIENT’S CARE—SUBDIVISION’S
RESPONSIBILITY THEREFOR AND AS COLLECTING AGENT
FOR STATE—PAYMENTS ALLOCATED BETWEEN STATE
AND SUBDIVISION ON CURRENT BASIS—APPLICABILITY
OF STATUTE OF LIMITATIONS TO COLLECTION OF PA-
TIENTS ACCOUNTS—APPROVAL FOR WRITE-OFF OF Pa-
TIENTS’ ACCOUNTS—BOARD OF PUBLIC WORKS.

May 27, 1960.

Mr. Clemens W. Gaines, Chief
Bureau of Management,
State Department of Health.

We have your recent letter requesting interpretation of
Sections 598-603 of Article 43, Annotated Code of Maryland
(1957 Edition) relating to the State’s chronic disease hos-
pitals under the general jurisdiction of the State Depart-
ment of Health.

Section 598 provides that the cost of operating the chronic
hospitals shall be paid out of appropriations in the State
Budget. Section 602 provides that the County of the pa-
tient’s residence, or Baltimore City, as the case may be,
shall pay into the State Treasury the sum of 75¢ per day
as long as the patient remains in such hospital. Section 600
provides that in all cases admitted to the State’s chronic
hospitals the patient or his family shall bear as much of
the cost of the care as reasonably possible, not to exceed
actual per diem cost.

By Section 601(a), the county welfare boards or the
Department of Welfare of Baltimore City (depending upon
residence of the patient) is directed to investigate the
financial condition of patients admitted to these institutions,
as well as the financial circumstances of relatives or other
persons legally chargeable with the cost of the patient’s care.
Section 601 (b) provides that in those instances where the
welfare agency determines that financial means are present
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it shall specify the amount to be paid and the time when pay-
ments are to be made. The welfare agency is vested with
authority under this Sub-section:

“. .. to require the relatives of any such person

or others legally chargeable with his or her care,

to enter into appropriate and binding agreements

with respect to the making of such payments,

and may from time to time modify or change

the terms thereof, as the circumstances may

justify”.
Section 601(c) provides that the aforesaid payments be
made to and collected by the County Treasurer, or Treas-
urer of Baltimore City, as the case may be, who is re-
quired to account for the same. This Sub-section further
specifies :

“. .. Any amounts so collected shall first be ap-
plied against the seventy-five cents ($.75) per day
which the county or Baltimore City are required
to pay. Any amount collected over and above sev-
enty-five ($.75) cents per day from or on account
of any patient shall be paid by the County or
Baltimore City to the State Treasurer”.

You ask the following questions with relation to the appli-
cation of the subdivisions 75¢ per day credit:

1. In some cases a sponsor may make one or two pay-
ments as certified and then discontinue payments.
Under current billing procedures the subdivision is
given credit for 75¢ a day for the hospitalization cov-
ering the period of the payment and the excess is
paid the State Comptroller. In the event there sre no
more payments, can the subdivision claim credit at
75¢ per day for hospitalization subsequent to the
period of payment?

2. In other cases a sponsor may be certified to pay noth-
ing or an amount less than 75c¢ per day; later the
sponsor may be recertified to pay more than 75c per
day. Can the subdivision claim credit for the period
the sponsor was certified to pay less than 75¢ a day?
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It is our opinion, with two qualifications, that both ques-
tions must be answered in the negative. As heretofore noted,
Section 601 directs the local welfare agency to enter into
binding agreements with patients and others responsible
for their care, and to determine the amounts of, and time
when payments are to be made; and further provides that
any amounts so collected shall first be applied against the
75¢ per day which the subdivisions are required to pay,
with the excess thereover to be paid to the State Treasurer.
We think the legislature intended by these provisions that
payments received pursuant to such agreements were to be
allocated in their entirety between State and subdivision on
a current basis, namely, immediately upon receipt thereof,
with the subdivision’s credit being computed finally and
ultimately as of that time, with reference to the period of
hospitalization which the payment was made to cover, and
the excess if any, paid to the State. Unless, therefore, the
payment was made to cover a period of hospitalization in
advance of treatment, there would be nothing remaining
from any particular payment which the subdivision could
properly claim for hospitalization subsequent to the period
of payment. This reasoning would likewise be applicable in
those instances where a sponsor, originally certified to pay
an amount less than 75¢ per day, is recertified to pay an
amount greater than 75c¢ per day. Payments made pursuant
to such recertification would, in the absence of fraud or mis-
representation in the original certification, have prospective
application only; and would be completely allocated between
State and subdivision at the time they are received. Con-
sequently nothing would remain from any particular pay-
ment made under the recertification which could be applied
to a precedent period of hospitalization during which the
sponsor paid less than 75¢ per day. If, however, the sponsor
under the original certification gave false information con-
cerning his finances, and the recertification is made to have
retrospective, as well as prospective application, we think
the subdivision can claim credit up to 75¢ per day with
reference to such precedent periods of hospitalization within
the current admission as are specifically attributable to the
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retrospective application afforded under the recertification
agreement,

You also inquire: What is the statute of limitations on
this type of account? Article 57, Section 1 of the Code
relates generally to limitations of actions in simple contract
claims and provides that the same must be commenced
within three years from the time the cause of action
accrues. This statute does not, either expressly or by neces-
sary implication, include the State within its terms. It does
not, therefore, apply to the State in its sovereign or gov-
ernmental capacity. See 16 and 32 Opinions of the Attorney
General 309 and 158, respectively; 58 C.J.S., Limitations of
Actions, Sec. 15. The investigatory and collection duties
imposed by the aforesaid Sections 598-603 upon the welfare
agencies and treasurers of the subdivisions are such as they
exercise as agents of the State government ; hence, as to the
amount of the State’s interest in such accounts, the provi-
siong of Section 64 of Article 43 of the Code, providing a
three-year period of limitations on actions brought by sub-
divisions to recover debts due from patients on account of
the expenses incurred by the subdivisions in maintaining
them in a hospital, would not be applicable. Limitations
would, however, apply against the county under this Section
as to the amount of its financial interest in the account sued
on. More specifically, in this latter connection, the county
may recover its interest only if it does so within three years
after discharge of the patient from the hospital or from his
estate, should the patient die in the hospital.

Finally, you ask by what authority account balances of
patients or sponsors may be written off as uncollectible.
Section 15 of Article 78A of the Code provides that the
Board of Public Works shall approve disposition of legal
or equitable rights or interests in State property. It is our
opinion that as to the excess over 75¢ per patient day of
hospitalization, the Board of Public Works must approve
bad debt write-offs. It is our further view that the sub-
division, acting through its appropriate officials, may for
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its own purposes, and without Board approval, write off
any sum less than 75c¢ per patient day of hospitalization
which at any time they deem uncollectible.

C. FERDINAND SYBERT, Attorney General.

RoBERT C. MURPHY, Asst. Attorney General,
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FOREIGN INSURANCE BROKERAGE CORPORATIONS DOING BUSI-
NESS IN MARYLAND ARE REQUIRED TO QUALIFY UNDER
PROVISIONS OF ARTICLE 23.

January 4, 1960.

Judge R. Bowie Claggett,
Substitute Trial Magistrate for
Prince George’s County.

You inform us that in a case now pending in your court
an issue has been raised concerning the necessity of a Dis-
trict of Columbia insurance brokerage corporation qualify-
ing under the provisions of Article 23 of the Annotated
Code of Maryland (1957 Ed.). The District of Columbia
brokerage corporation admittedly does business in this
State since it solicits and writes insurance here. The Com-
pany is licensed under Article 48A, Section 119, of the Code
as a foreign broker by the State Insurance Department,
although it has not qualified under Section 90 of Article 23.
For this latter reason the Company’s right to bring suit in
Maryland courts has been challenged.

The principal reason for the requirement of having for-
eign corporations qualify when <hey do business in this
State is to compel the company to appoint a resident agent
here. The State can thereby exercise some control and the
company can be subjected to jurisdiction of our courts
through service on the resident agent. All of this is set out
in Section 90 of Article 23. Foreign insurance companies
are specifically exempted from the provisions of Section 90.
This exception is logical in that foreign insurers are already
required under Article 48A to appoint the Insurance Com-
missioner as their resident agent. Neither this latter re-
quirement nor the exception referred to applies to insur-
ance brokers.

We conclude, therefore, that foreign insurance brokers
who do business in Maryland must qualify as specified in
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Section 90, of Article 23, in order to enable them to bring
suit here. Section 91 (c) specifically provides:

“No suit shall be maintained in any court of this
State by any such foreign corporation or by any-
one claiming under such foreign corporation if such
foreign corporation is doing or has done intrastate
or interstate or foreign business in this State with-
out having complied with the requirements of Sec-
tion 90 of this article, until such foreign corpora-
tion or the person claiming under it has shown to
the satisfaction of the court

(1) That such foreign corporation, or a foreign
corporation successor thereto, has complied with
the requirements of Section 90 of this article, or

(2) That neither such foreign corporation, nor
any foreign corporation successor thereto is con-
tinuing to do intrastate or interstate or foreign
business in this State, and

(3) That such foreign corporation or the person
claiming under it has paid to the commission the
penalty provided for in subsection (d) hereof.”

It is our opinion that the license granted under Section
119 of Article 48A is not meant to exonerate brokers from
the duty of qualification in Maryland under Article 23,
Section 90.

C. FERDINAND SYBERT, Attorney General.

JAMES O’C. GENTRY, Asst. Attorney General.
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TiTLE COMPANIES—‘CERTIFICATES OF TITLE” ARE CON-
TRACTS OF TITLE INSURANCE AND AS SUCH ARE SUBJECT
TO INSURANCE PREMIUMS TAX. ART. 81, SEC. 136, AN-
NOTATED CODE OF Mp. (1957 ED.).

January &, 1960.

Mr. F. Douglass Sears,
Insurance Commissioner
of Maryland.

Re: Suburban Title and Investment Co.

Question has been raised by your department as to the
taxability of premiums charged by title companies for
“certificates of title” issued by them. There is no question
that the full premium tax applies to title coverage pre-
miums, The issue to be decided is whether the issuance of
“certificates of title” constitutes insurance business.

The pertinent portion of these certificates reads as
follows:

The title company ‘“for a valuable consideration,
hereby certifies that an examination of the title to
the property described above among the Land
Records of said County, to the date hereof, shows
the same to be, according to said Records, as in-
dexed in the office of the Clerk, good in fee simple
in —— subject to . . . ete. . ..

“This Certificate is issued to
and for his benefit only and upon condition that
the liability of this Company shall be limited in
any event to the to the sum of ———— dollars.”
(Emphasis supplied.)

The title company contends that this certificate is com-
parable to an abstract of title and that the premium charged
therefor is not taxable, and distinguishes it from its regular
title policies in that the latter insure against things of
record and not of record, whereas the certificate relates
only to matters of record and indexed.
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The insurance premium tax is imposed under Article 81,
Section 136, of the Annotated Code of Maryland (1957
Ed.). Section 135 defines “premiums” as including “so much
of the gross receipts of title insurance companies as is
derived from the business of insurance or guaranty.” If the
certificate here discussed constitutes “insurance or guar-
anty”, then it follows that the consideration charged there-
for is taxable.

9 Appelman, Insurance Law and Practice, (1948) Sec.
5201, adopts the definition for title insurance given by the
court in Beaullieu v. Atlantic Title & Trust Co. (1939), 60
Ga. App. 400, 4 S.E. 2d 78, 80:

“A contract of title insurance is an agreement
whereby the insurer, for a valuable consideration,
agrees to indemnify the assured in a specified
amount against loss through defects of title to real
estate, wherein the latter has an interest, either
as purchaser or otherwise.”

A policy of title insurance is further defined by Appel-
man, in Sec. 5201, as “the opinion of the insurer concerning
the validity of the title, backed by an agreement to make
that opinion good if it should prove to be mistaken and a
loss should result in consequence.”

Under both of these definitions it appears to be clear that
the ‘“certificate of record title” as set out herein is in fact
title insurance. The fact that it does not insure against
things not of record means merely that its coverage is not
as extensive as the regular title policies. The broader cover-
age of these regular title policies justifies the higher rate
of premium charged therefor.

In Title Insurance & Trust Co. v. City of Los Angeles
(1923), 214 P. 667, 61 Cal. App. 282, the court held that a
guarantee certificate is not deprived of its character as an
insurance contract merely because it did not specify the
rate, the insured’s interest, the exact risks, and the term.
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For the reasons stated, we hold that “certificates of title”
issued by title insurance companies as have been described
are in fact policies of title insurance, and as such the con-
sideration charged therefor is subject to the insurance
premium tax.

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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RECIPROCALS—POWER OF ATTORNEY OF SUBSCRIBERS TO RE-
CIPROCALS REQUIRED.

January 29, 1960.

Mr. F. Douglass Sears,
Insurance Commissioner of Maryland.

In an unpublished opinion dated September 28, 1956,
Deputy Attorney General Ramsey advised the Insurance De-
partment that under Article 48A, Sections 257, et seq., An-
notated Code of Maryland (1957 Ed.), reciprocal exchanges
are required to obtain duly executed powers of attorney
from each subscriber (or member) of the exchange. As far
as we can ascertain, other reciprocals and interinsurers
operating under the Maryland law comply with this require-
ment; however, one exchange contends that a separate
power of attorney, signed by the subscriber, is not recog-
nized under Article 48A, and this exchange has requested
that we reverse our previous opinion in the matter.

Briefly, reciprocal or interinsurance is a system of insur-
ance whereby several individuals, partnerships and corpor-
ations, designated as subscribers, underwrite each other’s
risks against loss by fire or other hazard. This is accom-
plished through an attorney-in-fact, common to all sub-
scribers, under an agreement that each underwriter acts
separately and severally and not jointly with any other.
Each member who is a subscriber, by power of attorney,
authorizes the attorney-in-fact to represent him individual-
ly in exchanging insurance with others, and to do every act
that he could do in relation to suits or other proceedings.
See 141 A.L.R. 767; 18 Appleman, Insurance Law and
Practice, Sec. 1012; Article 48A, Sec. 258, Annotated Code
of Maryland (1957 Ed.). For full discussions on the subject
of reciprocal insurance, see 94 A.L.R. 842; 141 A.L.R. 765;
and 145 A.L.R. 1121.

The protesting exchange contends that the policy of in-
surance issued by it to the subsecribers, which contains a
power of attorney appointing a Maryland corporation as
the subscriber’s attorney-in-fact, is an executed contract
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upon acceptance by the subscriber and payment of the
premium, and that this is tantamount to an execution of the
power of attorney by the subscriber. This exchange further
contends that the power of attorney need not be signed by
the subscriber and that the power need not be exectted on
renewals of policies. The power of attorney contained in the
body of this exchange’s policy refers to “We, the under-
stgned individuals, partnerships and corporations, herein-
after designated ‘Subscribers’ * * *” and reference is also
made to the “execution of this power of attorney”. Sections
257, et seq., of Article 48A, titled ‘“Reciprocal Exchanges
and Interinsurers”, refer in several places to “duly author-
ized” attorneys-in-fact, and Section 259(d) requires that
there shall be filed with the Insurance Commissioner a copy
of the form of power of attorney or other authority c¢f such
attorney. We previously held that the entire scheme of
statutory control and representation of reciprocals is
founded upon the existence of an attorney-in-fact, and that
the statute intended and contemplated the actual execution
of powers of attorney designating the particular attorney
and the duties thereof. Our present review of the law and
theory of reciprocals leads us to the same conclusion enunci-
ated in our previous opinion.

The protesting exchange strongly relies upon Insurance
Commissioner v. Wachter, ete., 179 Md. 608, but we cannot
agree that the ruling of the Court in that case is controlling
upon the present question. In that case the Court of Appeals
was not called upon to decide whether or not a power of
attorney must, under the Maryland statute, be signed by
each subscriber. The case involved a foreign reciprocal
which had become insolvent, and the question pertained to
assessments against the subscribers to meet the obligations
of the defunct exchange. The Court merely pointed out that
there was no written power of attorney found and, there-
fore, it could not be said that one was executed, but in any
event “the possible lack of a separate written power is
taken by both parties to be immaterial in the case”. 179 Md.
608. Later, at page 617, the(Court indicated that for the
purposes of the case before it, having to do with the dis-
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solution of the reciprocal and the distribution of its funds,
it was not necessary to refer to the nature of proper de-
scription of the organization of the exchange and its re-
lationships. The Court obviously was not called upon to de-
cide whether under the Maryland statute an executed,
signed power of attorney is required, and its reference to a
written power of attorney was no more than dictum.

All authorities on powers of attorney which we have
found, and particularly those pertaining to reciprocals,
show that a written instrument, signed or executed by the
principal (or subscriber in this instance), is contemplated.
94 A.L.R. 843, 844; 141 A.L.R. 770; 2 Am. Jur., Agency,
Sec. 27. Execution of the power is required, but as 2 Am.
Jur., Sec. 28, points out, no particular form or method of
execution is required unless a statute specifically so provides.
While the Maryland statute does not specify the method or
form of execution, and there is no requirement of an ac-
knowledgement of witnesses, ete., it is basic that the power
must be executed by each subscriber. As pointed out in 141
A L.R. 770, the powers of attorneys-in-fact through which
subscribers exchange their contracts of insurance are de-
rived from the power of attorney executed by each sub-
scriber. See also 18 Appleman, Sec. 10123, which refers to
“executed” powers of attorney. The word “executed” may
be synonymous with the words “sign” and “subscribe”, and
subscribe means to write one’s name beneath or at the end
of an instrument. See collection of cases in Words and
Phrases, Vol. 15A, pages 244-246.

In confirming our prior opinion that a signed power of
attorney must be obtained from each subscriber, we point
out that since that opinion the Legislature has met several
times. It has not deemed it necessary to change the statute
governing reciprocals, and we must assume that it has
been aware of our interpretation thereof with regard to
powers of attorney.

C. FERDINAND SYBERT, Attorney General.

JAMES O’C. GENTRY, Asst. Attorney General.
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VARIABLE ANNUITIES—REGULATION OF VARIABLE ANNUITY
COMPANIES BY STATE INSURANCE DEPT.—COMPLIANCE
OF FOREIGN LIFE COMPANIES WITH INVESTMENT RE-
QUIREMENTS IMPOSED UPON DOMESTIC LIFE CoM-
PANIES—ADMISSION OF FOREIGN COMPANIES DEPEND-
ENT UPON FINDING OF INSURANCE COMMISSIONER AS TO
PUBLIC INTEREST OF STATE.

November 2, 1960.

Mr. F. Douglass Sears,
Insurance Commissioner of Maryland.

Re: Variable Annuities

You have advised us that the Variable Annuity Life In-
surance Company (VALIC) has renewed its application
for admission to carry on its “insurance business” in Mary-
land. Questions relative to ‘“variable annuities” have been
before your department and this office for the past several
years. Some review of the matter may be in order.

The variable annuity is in essence a variation of the life
annuity. Consider the three basic elements of an annuity,
(1) the mortality risk is assumed by the company in each
case, (2) the expense factor is guaranteed by the company
in each instance, but (3) as to the third factor, the interest
or investment earning is not guaranteed as to variable an-
nuities as it would be in the case of the fixed dollar annuity.
That is to say, while the conventional annuity pays the
annuitant specified dollar amounts for life, the variable
annuity provides payments over a like period based upon
the company’s investment program experience. Since those
insurers offering the conventional annuity are committed
to a pre-set interest rate, their portfolio consists principally
of the more conservative, guaranteed indebtedness invest-
ments such as bonds and mortgages. On the other hand the
variable annuity program is designed to guard against in-
flation thereby protecting its contract holders by keeping
pace with the cost of living index. The designers contend
that economic history has shown that equity investments,
principally common stocks, tend to best reflect changes in
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the general price level. Companies offering this plan pur-
posely invest principally in equities in the expectation that
their contract holders will benefit by capital appreciation.
In all other material respects the traditional and the variable
annuity are alike.

In 44 Opinions of the Attorney General 203, this office
ruled you should not issue a license to companies intending
to sell variable annuities. Our ruling was based entirely
upon a decision of the Supreme Court in S.E.C. v. VALIC
(3/23/59), 359 U.S. 63. We believe that a close scrutiny of
that opinion will disclose that the Court did nof hold, as
often stated, that the variable annuity was not properly an
insurance product. The question before the Court was
whether or not variable annuity contracts were entitled to
exemption from regulation by the Securities and Exchange
Commission because of the provisions of 59 Stat. 33, 15
USC 1011, 2 (b). The latter law prohibits Federal statu-
tory impairment of state laws regulating insurance. The
Supreme Court in a 5-4 decision held that the respondent
companies were subject to S.E.C. regulation. For our pur-
poses, we note the opinion carried an important qualifica-
tion. Justice Douglas stated, “We deal, however, with a
federal statute where the words ‘insurance’ and ‘annuity’
are federal terms.” The ruling did not, except by uncertain
interpretation, remove variable annuity companies from the
jurisdiction of the various state insurance departments.
The Attorneys General of Utah, North Dakota, Florida
(6/16/59) and Pennsylvania (9/20/60) have ruled since
the Supreme Court decision that variable annuity com-
panies are nevertheless subject to regulation by their State
insurance departments. The Attorney General of Florida
ruled:

“, .. As I read the Supreme Court decision, it
simply makes insurance companies which offer
variable annuities subject to Securities Exchange
Commission regulation. There is no suggestion of
Federal pre-emption of the field. As a result of
the decision there is now regulation of the invest-
ment aspects of variable annuities by the Federal
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Government and regulation of the insurance aspect
by the state governments . . .”

The only ruling to the contrary of which we are aware
was made by the Attorney General of South Carolina
(3/18/58). There “insurance” has a different meaning than
here.

Aside from the aspects of the variable annuity here dis-
cussed, the contracts now being offered include five-year
decreasing term life insurance, which gives coverage dur-
ing the initial pay-in period and until an adequate invest-
ment is accumulated. However, in addition to this we find
that the variable annuity itself is insurance, within the
meaning of our law. Art. 48A, Sec. 152 of the Annotated
Code of Maryland (1957 Ed.) provides that any contract
which bears a mortality contingency is life insurance. (The
other elements which we omit are not material here.) Cer-
tainly the company offering a variable annuity assumes 4
mortality risk. Variable annuities are likewise within the
definition of “annuities” as set out in Section 156 (b), since
that definition does not require that the payments made be
of a certain or fixed amount. A similar ruling under an iden-
tical definition of “annuities” (N.Y. Ins. Law Sec. 46) was
made by the New York Attorney General in 1947 Reports
of Attorney General, page 214. This was upheld in In re
Supreme Council of the Brotherhood, 193 Misc. 996, 86
NYS 2d 127 (1949). Other jurisdictions have held similarly.
In re Brown’s Estate, 25 Cal. App. (2d) 590, 78 Pac. 2d 193
(1938), Succession of Cotton, 172 La. 819, 135 So. 368
(1931), Einbecker v. Einbecker, 162 11l. 267, 44 N.E. 426
(1896), and Arkansas Nat’l Bank, 216 Ark. 255, 225, S.W.
2d 331 (1950).

We do not mean to infer that the authorities are uniform
in the view stated above, for as stated in 3 CJS 1373

“The legal definition of the word ‘annuity’ has
been the cause of puzzlement of mind, and there is
a wealth of embarrassment in the decisions of the
courts.”
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However, we do find the definition in our Maryland law
is sufficiently broad and expanding to accommodate this
newly created commodity. As Justice Oliver Wendell Hol-
mes stated in Towne v. Eisner, 245 U.S. 418 (1918) at p.
425

“A word is not a crystal, transparent and un-
changed, it is the skin of a living thought and may
vary greatly in color and content according to the
circumstances and time in which it is used.”

To the extent noted, we are constrained to overrule our
prior opinion in 44 Opinions of the Attorney General 203.

Having thus decided variable annuities to be within the
purview of the Maryland insurance laws, we now consider
whether our law contains any collateral restriction or pro-
hibition which would preclude companies offering variable
annuities from operating in Maryland. As discussed at the
outset, variable annuity companies by their very nature are
committed to an investment policy which requires that
most, if not all, of their investments be in common stocks
or other equities. To do otherwise would destroy the salient
and distinguishing feature of this plan.

Section 28 (1) (f) Art. 48A provides, insofar as is here
pertinent, as follows:

(1) “Enumeration of investments.—Every do-
mestic stock and mutual life insurance company
must have and continually keep to the extent of an
amount equal to its entire reserves, as hereinafter
defined, and its capital, if any, invested in:

“(f) Dividend paying stocks of any corpora-
tion . . . provided, that, to the extent necessary to
satisfy the investment requirements hereunder, no
company may invest ... more than 10% of its total
admitted assets in common stocks; ...” (Emphasis
added.)

Enforcement of the above law obviates any possibility of
a domestic life company entering the field of variable an-
nuities. Adherence to the above restriction contradicts in-
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exorably the very nature of a variable annuity. The sole
question is therefore may a foreign life company do such
business in Maryland? Or more specifically stated, must a
foreign life company comply with the investment require-
ments imposed by Section 28 upon domestic companies as
a prerequisite of licensure in Maryland?

At the outset, it is recognized that for many years the
Maryland Insurance Department, by unwritten rule, has
consistently required that a foreign life company seeking
to do business here must demonstrate at least “substantial
compliance” with the investment requirements imposed up-
on domestic companies. This can undoubtedly be said to be
a well-established administrative policy. As such, it is en-
titled to considerable weight. It was stated in Pierce & Hub-
ner v. State Tax Commission, 194 Md. 254, at 261 :

“ . . the unvarying construction of a statute
for a long period of time should not be disregard-
ed except for the most imperious reason. (citing
cases) However, this Court has also frequently
stated that even if there has been an unvarying
practice we will not sanction a method of calcula-
tion which would tolerate an evasion of taxes.”

(citing cases)

The Court there held that an administrative interpre-
tation and practice, even of long standing, cannot be up-
held if it is expressly contrary to the law.

In looking at the legislative history of Section 28, we
note that this section had not always been limited to do-
mestic companies, as it now is by its express terms. Original-
ly the law had imposed on foreign life companies doing
business in Maryland the same investment requirements
which applied to companies incorporated here. The fore-
runner of the present Section 28 (Section 25 in the 1939
Code) began as follows:

“Kvery insurance company, domestic or foreign,
. . .” (Emphasis supplied.)
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In 1943 the Legislature reversed this legislative policy
by the adoption of the two following Acts:

1. Chapter 692 repealed and re-enacted Section 25 of the
1939 Code, now Section 28, limiting its application to do-
mestic life companies only. The express provision that for-
eign companies licensed in this State comply with all the in-
vestment restrictions imposed on domestic companies thus
disappeared from Maryland law.

2. Chapter 985 was adopted for the regulation of the in-
vestments of casualty companies. For the first time, differ-
ent standards were established for the investments of life
companies and of other insurance companies. It is quite
significant, however, that with regard to these other com-
panies covered by Chapter 985, the investment restrictions
on foreign companies were retained, at least as to “sub-
stantial compliance,” and still appear in Section 29, sub-sec-
tion 7. The investment restrictions on foreign life com-
panies had been removed by Chapter 692, and Chapter 985
by its express terms became applicable only to companies
“other than a life insurance company.”

The requirement of substantial compliance in Article
48 A, Section 28 (3), which pertains to investment in prop-
erty situated in Maryland, is limited in its application to
the “grade and quality as to security’” of such investments.
This is manifestly a qualitative rather than a quantitative
test. Thus, even if VALIC’s investment were ‘“‘situated in
Maryland” (and its common stocks are not), the provisions
of Section 28 (3) would not extend to the 10% limitation
imposed on domestic companies by Section 28 (1) (f). The
qualitative test that such stocks must be “dividend pay-
ing” might still apply because that requirement may be
said to affect their “grade or quality as to security.” The
10% quantitative test, however, has nothing to do with
“grade or quality as to security” and would be inapplicable.

For the reasons stated, it is apparent to us that the clear
meaning of Section 28 (1) (f), in the light of its legisla-
tive history, is to impose various restrictions on the invest-
ments of domestic life companies only, and not upon foreign
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companies. We therefore find no competent authority for
your practice of requiring foreign life companies to show
“at least substantial compliance” with Section 28.

We are not unmindful of the fact that this results, at
least as to variable annuities, in some discrimination against
our own domestic companies. As we noted, a domestic com-
pany cannot offer this plan and still comply with Section
28, which prohibits an investment of more than 10% in
common stocks. However, this is a matter which may be
corrected by the Legislature.

The New York law requires that investments of foreign
companies must be of the same “general character” as those
of a domestic one. This law withstood an attack by a New
Jersey company seeking admission without compliance,
which argued that it was an attempt to exercise extra-ter-
ritorial power. In Firemen’s Ins. Co. of New Jersey v. Beha,
30 F. 2d 539 (1928), Judge Learned Hand held this law
valid though it has extra-territorial results because those
are “ancillary to the accomplishment of genuinely local
purposes connected with the company’s prospective busi-
ness.” Therefore if you deem it advisable to tie foreign
companies down to investments which are proper for Mary-
land companies, such a bill can be presented to the Legis-
lature. On the other hand, an amendment to our law as to
permissive investments, reserve basis and possibly as to
contract provisions, would allow our domestic companies
to enter this field of variable annuities for themselves.

It would seem in the present case at least that the release
of this variable annuity company from the 10% restriction
on investment in common stocks will not be contrary to the
real purpose of this law. Statutory control on insurance
company investments is intended as a compulsory protec-
tion of insurers from themselves, in the interest of their
policy holders. That is to say, the law, recognizing that in-
surers are committed to certain fixed dollar future pay-
ments, provides that the company’s investments must be of
a type which will guarantee payment of those commit-
ments. Hence stress is placed upon indebtedness invest-
ments. Such an analogy is not true in the case of variable
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annuities. Since there is no binding commitment of future
payment, we do not find the same need for restraint upon
the company’s investment policy.

In regard to the investments of foreign companies, the
provisions of Section 24 of Article 48A, imply that the
Maryland Insurance Department need only verify that the
company’s securities are “. . . in an amount not less than
that required of companies” of this State, if those secur-
ities are first shown to have been . . . authorized by the in-
surance laws of the State where incorporated or organized,
and approved by the proper official thereof. . .” Section 33 is
to the same effect.

Having thus ruled on the matter of your lack of authority
to require compliance by a foreign company with Section
28 (1) (f), we advise that your sole rights and duties in
reviewing the application for admission by a foreign com-
pany are set out in Section 33. In addition to the formal
requirements of filing its charter, power of attorney, an-
nual statement of condition, and a certificate of deposit, the
Commissioner has the duty to determine to his satisfaction:

1. “that the character, responsibility and general fit-
ness (of the officers and directors) are such as to
command confidence and warrant belief that the busi-
ness of the company will be honestly and efficiently
conducted in accordance with the intent and purposes
of this article,” and

2. “that the public interest will not be jeopardized by
admitting said company to engage in business in this
State.”

We express no opinion as to whether or not variable an-
nuities are in the public interest of the citizens of this State.
This is a matter you must decide, exercising your sound dis-
cretion, after thorough investigation. In making this decision
you may wish to consider all or some of the following
points:

1. Whether or not there has been demonstrated a suffici-
ent demand by Maryland citizens to warrant its of-
fering.
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2. Whether or not it may be advisable to have additional
regulatory legislation to control the various new as-
pects of this field.

3. Whether or not the general reputation and under-
standing of the life insurance industry will be pre-
served.

4, Whether or not the manner of custody and owner-
ship of company investments sufficiently protects the
interests of annuitants.

5. The views and recommendations of the National As-
sociation of Insurance Commissioners.

6. The pitfalls and dangers to prospective purchasers in
misleading advertising and/or sales practices.

7. The general soundness of an insurance program gear-
ed to uncertainties of the “stock market.”

There are, of course, other features which you may wish
to consider. Your determination must be reasonable and
factual.

C. FERDINAND SYBERT, Attorney General.

JAMES O’C. GENTRY, Asst. Attorney General.
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MARYLAND PORT AUTHORITY

BooKS AND RECORDS NoT SUBJECT TO AUDIT BY STATE
AUDITOR UNDER SECTION 30, ARTICLE 19 OF THE ANNO-
TATED CODE OF MARYLAND (1957 ED.). STATE AUDITOR
~—SCOPE OF RESPONSIBILITY FOR AUDITING MARYLAND
PORT AUTHORITY BOOKS—NO RESPONSIBILITY UNDER
SECTION 30, ARTICLE 19.

January 4, 1960.

Mr. Leo J. Parr,
State Auditor.

You have asked our advice as to the responsibility of
your office for auditing the accounts and records of the
Maryland Port Authority. For the reasons stated herein-
after, we are of the opinion that your office has no such
responsibility.

Section 30, Article 19, Annotated Code of Maryland (1957
Ed.), provides for the examination of the books and ac-
counts of certain enumerated State institutions by the State
Auditor, and then provides that he shall also audit the
records “of such other State officers, departments, boards,
commissions or institutions not herein enumerated as the
Comptroller may direct”. Acting pursuant to this authority,
the Comptroller has directed your office to examine the
accounts and records “of all other State offices, departments,
boards, commissions, institutions or agencies without ex-
ception”, not specifically enumerated in Section 30. We think
it clear that the Comptroller’s directive meant to include
only such agencies as are within the area of your respon-
sibility. Since we do not believe the Authority to come
within that area, we think the Comptroller’s directive should
not be construed so as to include that agency.

The Maryland Port Authority was created in 1956 by
the enactment of Article 62B of the Maryland Code. Al-
though Section 3 of that Article makes it clear that the Au-
thority is a State instrumentality, the broad powers granted
to it make it equally clear that a high degree of autonomy
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was intended. 41 Opinions of the Attorney General 301. This
grant of powers was in kKeeping with the current thinking
of many other States concerning the need for special
agencies to handle special problems. It has been recognized
throughout the country that there are certain functions
which can be better handled by a public corporate body act-
ing pursuant to broad powers, than by a branch of the State
government itself. In like manner, it has been realized that
many of the ordinary State procedures and policies would
not be consistent with the most efficient operation of such
agencies. Recognizing these factors, we have previously
ruled that the Legislature did not intend the Port Authority
to be bound by many of the standard requirements applying
to other State agencies. Thus, the Authority has been held
not to be subject to: (a) preliminary budget requirements
and supervision by the Department of Public Improvements
in connection with certain projects, 41 Opinions of the
Attorney General 301; (b) purchasing procedures of the
Purchasing Bureau of the Department of Budget and Pro-
curement with respect to certain purchases, 43 Opinions
of the Attorney General 106; to James G. Rennie, Director,
Department of Budget and Procurement; (c¢) Standard
Salary Board Rules as to certain employees, informal opinion
of May 1, 1956 to State Commissioner of Personnel;
(d) control by the Board of Public Works insofar as
the construction of certain piers is concerned, 43 Opinions
of the Attorney General 239.

We think that when Section 20, Article 62B, Code, is read
in light of the above factors, it is clear that the auditing
of the books and records of the Port Authority is not the
responsibility of the State Auditor under Section 30 of
Article 19. Section 20 of Article 62B, reads as follows:

“On or before the first day of December in each
year the Authority shall make an annual report of
its activities for the preceding year to the Governor
and to the General Assembly. Each such report
shall include a complete operating and financial
statement covering its operations during the year.
The Authority shall cause an audit of its books
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and accounts to be made at least once in each year
by certified public accountants, and the cost thereof
shall be treated as an item of current expenses.”

Thus, the auditing scheme of the Port Authority seems
to be simply this: certified public accountants audit records
on an annual basis and the Authority makes an annual
report of its fiscal affairs directly to the Governor and to
the General Assembly. Had the Legislature intended the
Port Authority to be subject to an additional audit by your
office, we think that it would have so stated.

We might state in passing that you pointed out during
our recent conference that you have no criticism of the
auditing procedures being used by the certified public ac-
countants presently auditing the Port Authority.

C. FERDINAND SYBERT, Attorney General.

JOHN MARTIN JONES, JR., Asst. Attorney General.
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MENTAL HYGIENE

DEPARTMENT AND INSTITUTIONAL PSYCHIATRISTS HAVE
SEPARATE FUNCTIONS — DEPARTMENT PSYCHIATRIST
SHOULD NoT BE ATTACHED TO HOSPITAL WHERE PA-
TIENT HE EXAMINED Is COMMITTED—ONLY DEPART-
MENT PSYCHIATRIST MAY EXAMINE IN DEATHS AND
PENITENTIARY CASES.

April 22, 1960.

Dr. Rudolph J. Depner,
Assistant Commissioner,
Department of Mental Hygiene.

In your recent letter you ask whether or not a psychiatrist
who examines a convict confined in the Penitentiary or
House of Correction, at the request of the Board of Cor-
rection, to determine whether or not he should be removed
to a State mental institution may be a member of the staff
of the hospital to which the incompetent convict will be
removed.

Article 59, Section 43, Annotated Code of Maryland, pro-
vides that whenever the Board of Correction deems it
necessary, it may request the Department of Mental Hygiene
to examine and pass upon the mental condition of convicts
confined in the Penitentiary or House of Correction, and if
the convicts be adjudged insane or feeble-minded and their
removal to a State mental institution is deemed advisable,
the Department of Mental Hygiene may order the Board of
Correction to remove the convicts to some insane asylum
within the State as designated in the order of removal.

Article 59, Section 33, Code, reads as follows:

“It shall not be lawful for any physician to
certify to the insanity of any person for the pur-
pose of committing such person to confinement in
an asylum or other place where the insane are kept
with which said physician may be in any manner
connected or in which he may be in anywise
interested.”
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The language contained in Section 33 is quite clear and
it is my opinion that any psychiatrist employed at a State
hospital where a convict will later be confined may not make
an examination of that conviect.

It is also to be noted that Article 59, Section 43 specifically
provides that the examination shall be made by the Depart-
ment of Mental Hygiene. It does not provide for the exam-
ination to be made by the Superintendent or any member of
the staff of one of the State hospitals.

Looking at Article 59, Section 11, it can be seen that the
Legislature intended to and did clearly distinguish between
examinations that were to be made by the Department of
Mental Hygiene and those that were to be made by the
Superintendents of State institutions.

You also ask whether or not it is necessary that a psy-
chiatrist from the Department of Mental Hygiene, rather
than one of the Superintendents of a State institution, ex-
amine a patient in all cases punishable by death or by con-
finement in the Penitentiary.

Article 59, Section 11 reads as follows:

“Whenever any person shall be arrested and
brought before a judge of any court of this State
or before any justice of the peace of this State,
having criminal jurisdiction, charged with any
offense, and such person shall appear to be or be
alleged to be insane or lunatic, and shall be com-
mitted in default of bail to await further proceed-
ings in such court or before such justice or else-
where, the said judge or justice shall commit him
to the jail of the county or city where the charge is
pending, or to such institution for the care of the
insane as may from time to time be designated by
the Department of Mental Hygiene. The said De-
partment of Mental Hygiene shall be notified of
such commitment, and shall thereupon examine
such person, and as soon as said Department shall
determine whether such person is insane or lunatic,
and in every case within two weeks after said De-
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partment shall have been so notified as aforesaid,
said Department shall report its findings to the
court of justice then having jurisdiction of the
charge against such person. If said Department
shall find such person insane, or lunatic, he shall
remain in the institution to which he shall have
been committed as aforesaid, or in some other insti-
tution to which he may be transferred on the
recommendation of said Department, until he shall
be tried or until the court shall in its discretion
give the direction provided for in Sec. 9 of this
article. If, however, such person shall be found by
said Department to be sane, the court or justice
then having jurisdiction of the charge against such
person shall order him transferred to the jail of
the county or city in which such charge shall then
be pending. In all cases not punishable by death or
confinement in the penitentiary, the examination
provided for in this section and in Secs. 7 and 9
of this article may be made by the superintendent
of any institution for the care of the insane in
which such person may be confined pending trial,
mstead of by the said Department of Mental Hy-
giene, and such superintendent shall within three
weeks of the time when such person shall have
been admitted to such institution make his report
in writing to the court or justice of the peace be-
fore whom such charge shall then be pending at the
time of such report, and such further proceedings
shall then be had as if such report had been made
by the said Department of Mental Hygiene.

“Nothing in this section shall apply to the duties
of the department of welfare of the City of
Baltimore.” (Emphasis supplied.)

The language used by the Legislature in Section 11 shows
a clear intent that only a psychiatrist of the Department of
Mental Hygiene may make an examination of one charged
with a capital offense or with an offense which is punishable
by confinement in the State Penitentiary. Under Section 11,
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a Department of Mental Hygiene psychiatrist may examine
all persons referred to him, no matter what the crime with
which they are charged, whereas Superintendents of State
institutions are only authorized to examine persons in cases
where the death penalty or confinement in the Penitentiary
are not involved.

You further ask if a Superintendent may have a qualified
psychiatrist on his staff make the examinations required by
Section 11. T am of the opinion that Section 11 imposes that
duty upon the Superintendent of the institution. He, of
course, may call upon his staff members to assist him in any
way he desires in making the examination, but T am of the
opinion that it must in the final analysis be his examination
and report under the statute rather than that of a member
of his staff,

You also ask how could the examining psychiatrist of
the Department of Mental Hygiene be attached to the staff
of the Maximum Security Hospital and still comply with
the provisions of the law requiring the Department of
Mental Hygiene to examine a person to determine his mental
condition. I am of the opinion that it is not possible for the
psychiatrist of the Department of Mental Hygiene to be
assigned to any of the State institutions where patients
whom he will examine will be confined. I believe that he

should be attached to either one staff or the other, but not
to both.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
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MOTION PICTURES

SHOWN IN RESTAURANTS, TAVERNS, ETC., SUBJECT TO PRoO-
VISIONS OF ARTICLE 66A.

June 9, 1960.

Mr. C. Morton Goldstein, Chairman,
Maryland State Board of Motion Picture Censors.

Your recent letter asks whether films shown without
charge to patrons in public places such as restaurants,
taverns, etc., must be submitted to your Board for licensing
under Article 66A, Maryland Code (1957 Ed.).

Article 66A provides that it shall be unlawful to sell, lease,
lend, exhibit or use any motion picture film or view unless
it has been duly approved and licensed by your Board. The
only exception appears in Section 23 of Article 66A, which
provides that the article ‘“shall not apply to any noncom-
mercial exhibitions of, or noncommercial use of films or
views, for purely educational, charitable, fraternal or re-
ligious purposes, by any religious association, fraternal
society, library, museum, public school, private school or
institution of learning”. The section further provides that
your Board may in its discretion, without examination of
the film or view, issue a permit provided the owner of the
film or his duly authorized attorney or representative shall
file a sworn description of the film. No fee is charged for
this permit.

It is our opinion that the noncommercial exhibitions ex-
cluded from Article 66A are limited to those exhibitions
which are “for purely educational, charitable, fraternal or
religious purposes” exhibited by ‘“any religious association,
fraternal society, library, museum, public school, private
school or institution of learning”. This section does not
exclude films which are to be shown in public places to
patrons of restaurants, taverns, etc., as they are not within
the exception stated above.
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You are therefore advised that the films about which you
inquire must be submitted to your Board for licensing in
accordance with Article 66A. See 23 Opinions of the At-
torney General 333.

C. FERDINAND SYBERT, Attorney General.
JAMES H. NORRIS, JR., Spec. Asst. Attorney General.
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MOTION PICTURES—SUBSTITUTE SEAL—BOARD OF CENSORS
MAY Not ISSUE AFTER Two YEAR PERIOD.

June 24, 1960.

M~r. C. Morton Goldstein, Chairman,
Maryland State Board of Motion Picture Censors.

We have received your letter in which you state that two
motion picture films have been submitted to your Board as
duplicates of the originals and that you have been requested
to provide a substitute seal for both. The films are:

Lavender Hill Mob  No Print Number  No Seal
The Red Shoes Print No. EA 535 No Seal

You state that the records of the Board indicate that the
last print licensed of ‘“Lavender Hill Mob” was Print A on
May 9, 1956, and the last print licensed of “The Red Shoes”
was Print FAF 535 on January 4, 1956, and both were
submitted to the Board by Wheeler Film Company, Wash-
ington, D. C., as the applicant. You inform us there is no
record that the prints, which have been submitted to you,
have ever been licensed by your Board.

Article 66A, Section 7, Annotated Code of Maryland
(1957 Edition) gives the Board authority, in its discretion,
to issue a duplicate certificate of approval if the original has
been lost, mutilated or destroyed. In furtherance of this
section the Board adopted Rule 6 which states in part that
substitute seals will not be issued on any such film if a
period of two years has elapsed since the filing of the
original application for censorship unless perforations are
on the film at the time. The films which have been submitted
to you do not contain perforations and, as indicated by you,
the last print which was licensed on both films was in 1956.
Therefore, it is our opinion that the Board may not issue
substitute seals for the two films in question as the period
of two years has elapsed since the filing of the original
application with the Board.

If the films are being submitted as duplicate prints under

Rule 3, the application must be made by the original ap-
plicant within one year, which is not the case here.
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You also ask our opinion on another film which has been
presented to you entitled “HURRY HURRY—SHE’S OIL
MINE”, which has no seal or perforation. The applicant
who submitted this film desires re-perforation and seal at
the minimum cost. You state that the applicant will submit
an affidavit that the seal and perforation on the original
has been lost, mutilated or destroyed through handling
while being leased to one of the elementary schools in Balti-
more County. You also state that the records of the Board
indicate that the original print was licensed February 18,
1959, with Castle Film as the applicant.

This film is presented within the two year period specified
in Rule 6 and therefore the Board may issue a substitute
seal upon satisfactory proof being submitted to the Board
that the original certificate of approval attached to the film,
showing that it had been examined and approved by the
Board, has been lost, mutilated or destroyed. It is also
stated that the perforations are missing. Rule 6 provides
that the Board may, in its discretion, require a written
statement or affidavit to the effect that said print is the
original censored print and that all eliminations ordered,
if any, have been duly made.

It is therefore our opinion that if these affidavits are
submitted to the Board and the Board is satisfied that the
submitted print is the original censored print, then the
Board has the discretion to issue a substitute seal and
re-perforate.

C. FERDINAND SYBERT, Attorney General.

JAMES H. NORRIS, JR., Spec. Asst. Attorney General.
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MOTOR VEHICLES

MoTOR VEHICLES—LICENSES—“FARM TRUCK” AS DISTIN-
GUISHED FROM THOSE “FoR HIRE”.

January 4, 1960.

Colonel Carey Jarman,
Superintendent, Maryland State Police.

You have requested an opinion concerning certain opera-
tions which were disclosed by an investigation made by the
Maryland State Police in the vicinity of Frederick, Mary-
land, involving the use of ‘“farm trucks” for hauling corn
to a cannery. Attached to your letter was a copy of an intra-
departmental memorandum from the Lieutenant command-
ing Barrack “B” to your Executive Officer, wherzin the
operations and the findings in connection therewith were
set forth. On the basis of such findings the question arises
with respect to the legality of using trucks bearing “Farm
Truck” license tags in performing the operations reported.

It appears that your Department’s investigation disclosed
that owners and operators of certain trucks bearing “Farm
Truck” license plates were hauling corn and corn husks to
and from the fields of others to a processing plant near Fred-
erick, for which the owners or operators of some of said
trucks allegedly received a monetary fee for such hauling
upon a tonnage basis.

The investigation also disclosed that in other instances
the owners or operators of said trucks were not being paid
for their services but were reciprocating similar services
which previously had been rendered by one farmer to the
other.

Another situation which was disclosed by the investiga-
tion indicated that in some instances corn was hauled to
the cannery in farm wagons which were either attached to
the rear of a truck or were being towed by a tracter.

Your letter therefore raises a question with respect to
whether the hauling of farm products under the gituations
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above set forth 1s permitted to be performed by trucks
bearing “Farm Truck” plates or by tractors bearing “Farm
Tractor” plates.

Section 81 (7) of Article 6614 of the Code, (1957 Ed.)
provides in part that “To be eligible for a farm truck li-
cense, the truck must be owned by a farmer and must be
used solely in the business of the farm and farm home, in
hauling farm products and the labor, the supplies, the equip-
ment and other material necessary to the operation of the
farm and the farm home.” ; and the section further provides
that “A farm truck shall not be used for hire, nor shall it
be used by the owner in any business other than his farm
operations as defined herein.”

Under Section 81 (5), (9) (2) of said Article 6615,
there has been set up by the Legislature a separate schedule
of registration fees covering “Farm Trucks” and “Farm
Tractors”, which affords farmers a special low rate for
trucks and tractors which can qualify as such under the
Code, as against the higher registration fees required for
commercial vehicles which cannot or do not so qualify.

In view of the investigation report that the operators
and owners of the trucks involved are not engaged in haul-
ing their own farm products to the cannery (corn and corn
husks for silage are considered farm products within the
meaning of Section 81 (7)), the question here presented is
whether, by reason of the receipt of monetary payment for
such hauling, the use of such trucks or tractors bearing
“Farm Truck” or “Farm Tractor” license plates for money
consideration constitutes such use as would require the
trucks or tractors to display commercial “For Hire” plates
costing the higher registration fee.

Section 81 (9) (2) covering Farm Tractors provides:
“This charge (Registration fees for truck-tractors) shall
not apply to farm tractors being operated by farmers in
connection with their farming operations when traveling
upon the public highways or streets of this State, on which
shall be imposed in lieu thereof a flat fee of $4.00””; the sec-
tion further provides that:
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“No charge shall be made for farm tractors
where such tractor is being used in hauling farm
wagons or implements in connection with farm-
ing operations, or for farm tractor hauled trailers
of farmers using highways and not going a distance
greater than five miles. The term ‘farmer’ as
used in this sub-section means any person or cor-
poration engaged in the raising, growing and pro-
ducing of farm products on a farm of not less than
three (3) acres in area, and who is not hauling
farm products previously acquired by him for re-
sale or hauling same for others for hire.”

The rationale of the sections above quoted indicates that
it was the intention of the legislature to aid agriculture in
recognition of its importance and impact on the economy
of the State, by permitting those who qualified as “farmers”
to receive certain “Farm Truck” and “Farm Tractor”
license plates at reduced registration rates as a means of
assisting them in the conduct of their farming operations.
However, in affording those benefits the legislature has
stated that such farming operations must be measured by
the requirements and standards set out in the Code sections
above quoted, and the legislature has particularly stated
that “A farm truck shall not be used for hire, * * *.”

The legislature has also stated that a farm truck “must
be used solely in the business of the farm and farm home,
in hauling farm products and the labor, the supplies, the
equipment and other material necessary to the operation of
the farm and the farm home”. It would follow therefore
that one farmer who assists another farmer in his farm-
ing operation by hauling his products on an exchange basis
in connection with their farming operations, and where no
moneys pass between them is, in effect, assisting that farm-
er in the conduct of his own farming operation.

“For hire” has been defined to be an agreement, either
oral or in writing, whereby a person grants tc another
either the enjoyment of a thing or the use of the labor and
industry, either of himself or of his servant, during a cer-
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tain time, for a stipulated compensation. Words and
Phrases, volume 19, page 485 et seq.

In 18 Opinions of the Attorney General 383, this office
held that so long as no profits were intended to acerue from
an operation but merely aimed at reimbursing one for actual
moneys or expenses disbursed, such was not a ‘“for hire”
operation.

An operation whereby a farmer exchanges the use of his
vehicle for that of another would constitute such exchange
as being in connection with a “farming operation” encom-
passed within the Code definition.

You are therefore advised that the vehicles engaged in the
operations above related, on a regular basis and for a
monetary fee for such service, as distinguished from occas-
ional or in connection with a farming operation on an ex-
change basis, are not entitled to use “Farm Truck” or
“Farm Tractor” plates when the owners or operators of
said trucks or tractors receive monetary consideration for
their use, since the receipt of such consideration would,
under the particular facts related, constitute a “For Hire”
operation.

On the other hand, those farmers who are engaged in
an “exchange” operation are entitled to use “Farm Truck”
or “Farm Tractor” plates in connection therewith.

It follows therefore that when “farm wagons” are not
being used in “farming operations,” as defined and limited
in the Code sections above referred to, such wagons become
“trailers” when attached to the rear of any type of motor
vehicle and are used for the transportation of persons or
property, attention being invited to the following definition
of “trailer” under Section 2 (63) of Article 6614: “Every
vehicle without motive power designed for carrying persons
or property and for being drawn by a motor vehicle and so
constructed that no part of its weight rests upon the towing
vehicle.” 40 Opinions of the Attorney General, 338. Farm
wagons when used as trailers for monetary consideration
become subject to the registration provisions of Sec. 81 (h)



144

of Article 661%. When farm wagons are used only inci-
dentally in the farmer’s own operation or on an exchange
basis as indicated above, such farm wagon does not lose its
identity as such and under the provisions of Section 81 (a)
(2) is exempt from registration.

C. FERDINAND SYBERT, Attorney General.
ELI BAER, Spec. Asst. Attorney General.
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REPORTING BY HOSPITALS TO DEPARTMENT MOTOR VE-
HICLES OF NAMES OF PATIENTS COMMITTED OR CONVICT-
ED AS INSANE OR AS STATUTORY HABITUAL DRUNKARDS
(INCLUDING DRUG ADDICTS) NoT REQUIRED—SUCH RE-
PORTING MAY BE VOLUNTARY—REPORTING TO DEPART-
MENT MOTOR VEHICLES BY CLERKS OF COURT AND
MAGISTRATES OF SUCH CONVICTIONS OR COMMITMENTS
ARE MANDATORY.

January 15, 1960.

Mr. Michael A. Noppinger,
Deputy Commissioner of Motor Vehicles.

You have requested advice with regard to whether there
is a statutory requirement that hospitals or institutions of
like character must advise the Department of Motor Ve-
hicles of the names of patients admitted to such institutions
by reason of a conviction or a commitment for insanity or
as habitual drunkards, which includes addicts of alcohol,
opium, cocaine, morphine, or any other intoxicant, as re-
ferred to in Article 16, Sections 43-48 of the Code.

In reply, you are informed that I have found no statutory
directive requiring that hospitals or like institutions make
any such report to the Department of Motor Vehicles, but
no legal objection is found to such institutions making
reports on a voluntary basis. However, under Section 102
of Article 6614 it is provided, inter alia, that “Every clerk
of the court, clerk of the court having jurisdiction in
juvenile causes, magistrate for juvenile causes, trial magis-
trate and justice of the peace having jurisdiction over
offenses committed under this article, or any other act of
this State regulating the operation of motor vehicles on
highways, . . .” must furnish to the Department of Motor
Vehicles a record of any such conviction of any person in
said Court.

Neither insanity nor habitual drunkenness are “offenses”
under Article 6615 unless accompanied by some act involving
the operation of a motor vehicle; and, if the charge involves
the operation of a motor vehicle by an operator who is
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insane or who Is a habitual drunkard or a habitual user of
narcotics and such operator is found guilty thereof, it would
seem clear that such record of conviction is required to be
sent to the Department of Motor Vehicles by Section 102
aforesaid.

However, in the larger or more expansive sense your
inquiry poses the question whether in the best interests of
the public safety and welfare it may be said that conviction
or commitment of a person as a habitual drunkard or as a
user of narcotics would be within the contemplation of
Section 102 so as to require “Every Clerk of the Court,” etc.,
to send a record of such conviction or commitment to the
Department of Motor Vehicles.

With respect to that question, attention is invited to the
provisions of Sections 102 and 206 of Article 6614, which
indicate the clear desire of the Legislature to keep off of
the public highways-—in the best interests of public safety
and welfare—the occasional as well as the habitual user of
narcotic drugs and intoxicating liquors; and, as an aid in
the accomplishment of that purpose, the Commissioner of
Motor Vehicles is given the authority under Section 105
of Article 6614 to refuse, cancel, suspend, or revoke an
operator’s or chauffeur’s license when, in his opinion, the
holder of the same is “an unfit or unsafe person.” Clearly,
convicted users of narcotics and intoxicating liquor are
“unfit or unsafe” drivers within the contemplation and the
purview of Section 105 aforementioned.

Further, it is significant that by Section 8 of Article 6614
the Legislature provided for the appointment of a Medical
Advisory Board—consisting of not more than five (5)
qualified doctors of medicine—by the Commissioner of
Motor Vehicles to assist him in making determinations with
respect to those operators who are mentally or physically
unfit to hold the operating privilege and, specifically, to
assist him in the administration of Sub-sections (4), (6),
(8), (9), and (10) of Section 88 of said Article.

Also, it is of interest to note that by Section 38 of Article
6614 the Legislature evidenced an additional intention to
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assist the Commissioner of Motor Vehicles in the processing
of his records by providing that the Commissioner of Health
of Baltimore City and the Health Officers of the several
counties shall file with the Department of Motor Vehicles
a copy of the list of the names and residence addresses of
all persons over 21 years of age who are reported as being
deceased, which list said officials are required by Section 33
of Article 33 to file with the Supervisor of Elections.

Accordingly, it follows, from the rationale of the sections
of law above referred to, that the Court officials designated
in Section 102 are required to furnish the Department of
Motor Vehicles with a record of the conviction or legal com-
mitment of every person found by the Court to be insane
or a habitual user of narcotics or intoxicating liquor, in
order that said official may administratively process the
same in accordance with the duties imposed upon him by
law. However, it should be pointed out that such require-
ment pertains only to judicial convictions as distinguished
from the voluntary or civil commitments provided for
under Article 16 of the Code.

C. FERDINAND SYBERT, Attorney General.

ELI BAER, Spec. Asst. Attorney General.
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MoTOR VEHICLES—MANDATORY REVOCATION—DRIVING ON
REVOKED LICENSE—WHEN LICENSE IS CONSIDERED RE-
VOKED—REQUIREMENT OF NOTICE—ACTUAL AND PRE-
SUMPTIVE NOTICE.

April 28, 1960.

Mr. J. Owen Knotts,
State’s Attorney for
Caroline County.

We have your recent letter requesting an opinion with
regard to a matter now pending before you and reported to
be as follows:

The defendant was convicted before a Trial Magistrate
of Caroline County on February 25, 1960, for driving on a
suspended license, the offense having occurred on February
4, 1960. The defendant did not appeal therefrom, thus con-
stituting the conviction of February 25, 1960, a “final con-
vietion”.

Thereafter, a record of the conviction was received in this
Department, and on March 22, 1960, the Department
marked the defendant’s driving record ‘revoked”. On the
same day the Department mailed a letter to the defendant,
addressed to his last given address as shown by the Depart-
ment’s records, advising him that his license to operate had
been revoked because of the Department’s receipt of the
record of ‘““final conviction”. The letter ordered the de-
fendant to send to the Department his operator’s license
with the further advice that ‘“upon receipt of the license it
will be revoked for at least 90 days”.

It is admitted that the defendant received the Depart-
ment’s letter of March 22 on March 23, 1960. However, on
the next day, March 24, 1960, the defendant was issued a
summons by a State Trooper for “driving on a revoked
license” and it is stated that at the time of said arrest the
defendant “was unable to produce his license when re-
quested by the Trooper”.

The Department of Motor Vehicles received the defen-
dant’s license “in the regular mail” on March 25, 1960.
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In the light of these facts you have asked to be advised
with regard to the following questions:

“l1. TIs a license ‘revoked’ within the meaning of
Section 112 of Article 6614 (1) at the time the De-
partment receives a copy of the final conviction of
‘driving on a suspended license’ from the Trial
Magistrate and records it on the Department’s rec-
ords along with the notation ‘revoked’; (2) at the
time the defendant receives in the mail a letter
(non-registered) advising him his license has been
revoked and ordering him to send it in; (8) on the
date the Department actually receives the license
itself back, in conformance with the letter men-
tioned in (2); or (4) at the time the Department
deposits in the mail in Baltimore the letter inform-
ing the defendant that his license has been re-
voked ?

2. If the defendant admitted to the Trooper
who stopped him and requested to see his license
that the license ‘has been taken away from me’
and ‘I have left it home,” would the answer be any
different?

3. Is the license of a person who fails to mail it
back to the Department, as required by letter of
revocation, valid until the Department can get
control of it?”

In reply, our views are as follows:

Question 1. Section 104 (a) of Article 6614 of the Anno-
tated Code (1957 Ed.) requires that the Department of
Motor Vehicles “shall forthwith refuse or revoke the license
of any operator or chauffeur upon receiving an official
record of such operator’s or chauffeur’s conviction of, or
refusal or revocation of license for, any of the following
offenses in this State or any other State, when such convic-
tion has become final” and, under sub-section (7) thereof,
one of such offenses is “Operating after license or driving
privilege has been refused, cancelled or suspended by the
Department of Motor Vehicles of Maryland”.
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It appears clear therefore that the Legislature, by using
the words “shall forthwith,” intended that the action to be
taken by the Department of Motor Vehicles be mandatory
and taken eo imstanti as soon as it received “ar. official
record” of conviction for any one of the seven offenses listed
under Section 104. However, being mindful of a defendant’s
right to be informed with regard to the action required to
be taken by the Department, the Legislature provided that
every operator must be advised with respect thereto before
such action might be enforced against such defendant; and,
by Section 21 of Article 6614 it was provided that “such
notice shall be given either by personal delivery thereof to
the person to be so notified or by deposit in the United
States mail of such notice in an envelope with postage pre-
paid, addressed to such person at his address as shown by
the records of the Department” and, in the same section, it
was provided that “The giving of notice by mail is com-
plete upon the expiration of four (4) days after such de-
posit of said notice”.

Accordingly, in the light of the facts set forth herein-
above, it appears that on March 23, 1960, the defendant
admittedly received the Department’s letter advising him
that his operating privilege had been revoked and, under
Section 21 aforementioned, it is immaterial that the Depart-
ment’s letter was ‘“‘non-registered’”’, since there is no re-
quirement that the letter be “registered”, the only require-
ment being either that it be received by the person involved
or that it be mailed in a postage prepaid envelope “ad-
dressed to such person at his address as shown by the rec-
ords of the Department” and that, in the absence of per-
sonal delivery, receipt is to be presumed “upon expiration
of four (4) days” after such notice was deposited in the
United States mail.

You have stated that the “regular form letter” which was
mailed to the defendant advised that ‘“upon receipt of the
license it will be revoked for at least 90 days” and, your
question has particular reference to whether such statement
contained in the Department’s official “Order of Revocation
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and Suspension” takes precedence over the statement of the
law as hereinabove set forth.

In reply, you are informed that although a review of the
subject file discloses that the quoted language appears in the
Department’s formal “Order of Revocation and Suspen-
sion”, such statement does not violate the expressed intent
of the Legislature as disclosed in the statute. Certainly, the
rationale of the statute was not intended to permit an inter-
pretation which would allow a defendant to be contemptu-
ous of the public safety and welfare by fixing for himself
the date on which his period of revocation is to commence
by merely refusing or failing to return his license to the
Department until he was ready to do so, thus defeating the
law’s mandate. Stembler and Ford, Inc. v. Mayor and Com-
mon Council of Capitol Heights, Maryland, 221 Md. 113,
156 A2d 430. Rogan v. B. and O. Railroad Co., 188 Md. 44;
Baltimore Credit Union v. Thorne, 214 Md. 200.

The Commissioner of Motor Vehicles advises that the
language referred to has been used in the Department’s
“Order of Revocation and Suspension” for many years and
has never been successfully attacked upon the technical
grounds here suggested. Further, it has been learned that
the administrative language used is in compliance with the
Department’s desire and intention (1) that a defendant be
notified of the administrative action taken against him, and
(2) that upon receipt of such notice the defendant will
promptly return said license to the Department and that, in
fairness to the defendant, such period of revocation or sus-
pension would take effect, insofar as the Department’s
application of the penal provisions of the law was con-
cerned, from the date such license was received, the pur-
pose being obvious that until a license is received by the
Department it was found impossible administratively to
determine the date on which the defendant’s period of
revocation actually commenced.

Administrative construction of a statute, long continued
and acquiesced in by the Legislature, has the force of law.
Kimball-Tyler Company v. Baltimore City, 214 Md. 86, 99;
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Comptroller v. Rockhill, Inc., 205 Md. 226, 233 ; Popham v.
Conservation Commission, 186 Md. 62, 71.

Section 112 of Article 6614, in pertinent part states, “Any
person whose operator’s or chauffeur’s license, or driving
privilege as a non-resident has been refused, cancelled, sus-
pended or revoked as provided in this Article, and who
drives any motor vehicle upon the highways of this State
while such license or privilege is refused, cancelled, sus-
pended, or revoked, is guilty of a misdemeanor . . .”

In view of the facts set forth, it would appear clear that
if it be a fact that a defendant has received either personal
notice or the presumptive notice set forth in Section 21
aforementioned, he would be guilty of driving on a “re-
fused, cancelled, suspended or revoked” license if he were
found driving either (1) after he has received personal
notice of the Department’s order or (2) after the four (4)
day period set forth in Section 21.

Question 2. In reply to this question, you are advised
that although the defendant’s quoted responses to the
Trooper are seemingly inconsistent and unclear, the legal
significance is clear, namely, that the defendant has admit-
ted having knowledge of the action taken by the Depart-
ment of Motor Vehicles and, therefore, the response given
to your Question 1 remains the same.

Question 3. In reply to this question, you are advised
that the response given to you under your Question 1 suffi-
ciently answers this question in that the law does not con-
template permitting the defendant to name his own date on
which a revocation or suspension is to commence. Therefore,
the license held by a defendant under the circumstances
recited becomes invalid and its use by such driver defen-
dant, knowing of the Department’s Order of Revocation and
Suspension, would make him guilty of driving on an invalid
or revoked license.

C. FERDINAND SYBERT, Attorney General.

EL1 BAER, Spec. Asst. Attorney General.
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MOTOR VEHICLES—POLICE COMMISSIONER—STATE POLICE—
TRIAL MAGISTRATES—PEDESTRIANS’ RIGHT OF WAY AT
INTERSECTIONS.

August 16, 1960.

Mr. James M. Hepbron,
Police Commissioner
for Baltimore City.

You have requested our opinion as to pedestrians’ right-
of-way at street intersections and as to subsidiary problems.

The subject is largely controlled by the Motor Vehicles
Law, Article 6614, Annotated Code of Maryland (1957
Edition). The following sections primarily govern questions
concerning pedestrians’ right of way at intersections:

Section 2 (a) Definitions stated.—
ES * #

(9) Crosswalk. Any portion of a roadway dis-
tinctly indicated for pedestrian crossing by lines or
other marking on the surface or that portion of a
roadway ordinarily included within the prolonga-
tion or connection of the lateral lines of sidewalks
at intersections.

* * *

(20) Intersection. The area embraced within
the prolongation or connection of the lateral curb
lines, or if none, the lateral boundary lines of the
roadways of two highways which join one another
at, or approximately at, right angles, or the area
within which vehicles traveling upon different
highways joining at any other angle may come in
conflict.

* % *

(45) Right of Way. The privilege of the im-

mediate use of the highway.

* #* *

(62) Sidewalk. That portion of a street be-
tween the curb lines, or the lateral lines, of a road-
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way, and the adjacent property intended for the
use of pedestrians.
ES ES ES

(62) Traffic. Pedestrians, ridden or herded
animals, vehicles, streetcars or trackless trolley and
other conveyances either singly or together while
using any street or highway for purposes of travel.

£ 3 £ %
Section 185

(a) ENUMERATION.—The provisions of this
article shall not be deemed to prevent local author-
ities with respect to streets and highways under
their jurisdiction and within the reasonable ex-
ercise of the police power from—

* * *

(2) Regulating traffic by means of peace officers
or traffic control devices;

* * *

(7) Regulating the movement of pedestrians by
means of ‘walk’, ‘don‘t walk’, or ‘wait’ signals.

Section 193

(a) Green alone or ‘go’.

(1) Vehicles facing the signal may proceed
straight through or turn right or left unless a sign
at such place prohibits either such turn. All ve-
hicles shall yield the right of way to other vehicles
and to pedestrians lawfully witain the intersection
at the time such signal is exhibited.

(2) Pedestrians facing the signal may proceed
across the roadway within any marked or un-
marked crosswalk.

* & %

(d) Red with green arrow.
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(1) Vehicles facing such signal may cautiously
enter the intersection only to make the movement
indicated by such arrow but shall not interfere
with other traffic or endanger pedestrians lawfully
within the crosswalk.

(2) No pedestrian facing such signal shall enter
the roadway unless he can do so safely and with-
out interfering with any vehicles.

*® * *

(g) Pedestrian control signals.—Any other pro-
vision of this section to the contrary notwithstand-
ing, whenever pedestrian control signals exhibiting
the words ‘walk,” ‘don’t walk,” or ‘wait’ have been
installed and are operating, the conduct of pedes-
trians shall be regulated thereby.

& * *

Section 236. Pedestrians’ right of way at crosswalks.

(a) In general.—All pedestrians shall have the
right of way at street crossings in the towns and
cities of this State, except where traffic is con-
trolled at such crossings by traffic officers, or
traffic-control devices. Between street crossings in
such towns and cities, vehicles shall have the right
of way.

(b) Passing vehicle stopped for pedestrian.-—
Whenever any vehicle is stopped at a marked cross-
walk or at any unmarked crosswalk at any inter-
section to permit a pedestrian to cross the roadway
the driver of any other vehicle approaching from
the rear shall not overtake and pass such stopped
vehicle.

Section 185 permits local authorities to regulate traffic
by control devices. Under the Home Rule Amendment
(Article XI A, Maryland Constitution) this authority has
been given to the Mayor and City Council in the Baltimore
City Charter. Subsections (24) and (29) (d), Section 6,
Charter and Public Local Laws of Baltimore City (1949
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Edition) and State v. Stewart, 152 Md. 419, 424. Regulation
of city traffic has been further delegated in part to the
Commissioner of Traffic and Transit by Sections 1-9, in-
clusive, Article 38, Baltimore City Code (1950 Edition) as
amended by Ordinance Number 1006, Mayor and City
Council of Baltimore, approved June 18, 1957, and Sub-
section (34 A), Section 6, Charter, supra, as enacted by
Chapter 389, Acts of 1951. The Commissioner of Traffic
and Transit may promulgate reasonable traffic rules so long
as they do not conflict with the Public General Laws enacted
by the Legislature. Pressman v. Barnes, 209 Md. 544, 554.
We are advised by the Commissioner of Traffic and Transit
that he has not issued any general rules bearing on the
primary subject under inquiry. We shall therefore consider
the State-wide provisions of the Motor Vehicles Law set
out above.

It is apparent from the express language of Section 236
(a) that the pedestrian has the statutory right-of-way at all
intersections not controlled by a traffic signal or a police
officer. Love v. State, use of Nelson, 217 Md. 290, 293, 297;
Weitzel v. List, 161 Md. 28, 33; Schapiro v. Meyers, 160 Md.
208, 211, and Deford v. Lohmeyer, 147 Md. 472, 476. This
includes both vehicles proceeding forward and vehicles
which are turning. Although there is no statutory definition
of a street crossing, our Court of Appeals has used the
statutory definition of a “crosswalk” (Section 2 (9)) as a
definition. Legum v. State, 167 Md. 339, 347 and Chasanow
v. Smouse, 168 Md. 629, 632. If the crossing is marked by
paint or other means on the street surface, such portion of
the roadway will be considered as the pedestrian crosswalk.
No erect metal or wooden signs are required by the statute.
In the absence of distinct surface markings, the prolongation
of the sidewalk lateral lines will be considered as the cross-
walk (within the statutory definition) for streets inter-
secting at about right angles. Our Court of Appeals has
also considered the projection of the curb and building
lines as the crosswalk. State v. Belle Isle Cab Co., 194 Md.
550, 554 and Chasanow v. Smouse, 168 Md. 629, 632, supra.
A paved alley without sidewalks was not considered to create
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an unmarked crosswalk across a street it intersected.
Johnny’s Cabs, Inc. v. Miller, 199 Md. 16. A crosswalk is
not created by custom. Henderson v. Brown, 214 Md. 463,
468.

The term “intersection” has been the subject of judicial
consideration. A street which enters but does not cross
another street has been deemed to create an intersection at
the point where the two streets meet. Buckey v. White, 137
Md. 124, 129-130; Ice Machinery Corp. v. Sachs, 167 Md.
113, 121; Sheriff Motor Co. v. State, 169 Md. 79; and Vizzini
v. Dopkin, 176 Md. 639, 642. A street divided by a grass
plot has been construed to be a single and not a double
intersection. Packer v. Hampden Trans. Etc. Co., 206 Md.
407, 419.

In considering the statutory right of way, our Court of
Appeals quoted the text Berry on Automobiles to the effect
that the person who has the right of way “. . . is entitled
to the first use of such crossing, and it is the duty of others
to give him reasonable opportunity to do so.” Under con-
ditions of darkness or reduced visibility, the motorist must
be more diligent “. . . instead of excusing the driver, it only
adds to the degree of care required.” Sugar v. Hafele, 179
Md. 75, 80, 82. The failure of a motorist to observe a pedes-
trian in the crosswalk is no defense. Davis v. District of
Columbia, 91 A. 2d. 14, 16 and Wintrobe v. Hart, 178 Md.
289, 294. Although most of the Maryland cases involving
pedestrians’ right of way are civil suits for damages and the
court was required to consider the factor of contributory
negligence on the part of the pedestrian as barring his
recovery against the motorist (11 Maryland Law Review 1),
nevertheless, contributory negligence has no effect on your
question which is concerned only with the enforcement of
the criminal law. Duren v. State, 203 Md. 584, 593, and Clay
v, State, 211 Md. 577. In the Clay case, which involved a
conviction of manslaughter, the Court noted that the strik-
ing of a pedestrian in or near the crosswalk was evidence
of violating the traffic laws. In Merrifield v. Hoffberger, 147
Md. 134, 140-141, the Court noted that the right of way
statute required the motorist, in approaching a pedestrian



158

crosswalk, to slacken the speed of his car and to have the
car under “. . . such control as to be able to avoid a collision
with a pedestrian, either by stopping the automobile or di-
verting its course”. The Court went on to state that:

“. .. This rule of law may be at variance with the
common belief of many operators of motor vehicles,
as indicated by the apparent tendency of many
users and drivers of automobiles to recklessly dis-
regard the rights of other users of the thorough-
fare, and particularly is this true in respect to the
rights of pedestrians. A large number of drivers of
automobiles, knowing that a collision with a pedes-
trian rarely results in injury to the machine or its
driver, act as if it is incumbent upon one traveling
on foot to use an extraordinary degree of care in
keeping out of the way of an automobile, or else be
maimed or killed. This is not the law, even though
there be no statute which gives the pedestrian the
right of way at a street crossing, for the simple
reason that the consequences incident to a collision
between an automobile and a pedestrian are much
more serious to the pedestrian than to the auso-
mobile, and the rule properly is that the amount
of care which the law requires one to exercise is
commensurate with the consequences of his failure
to do so.

Without statutory provision, there is and should
be, a greater amount of care required of drivers of
motor vehicles at street crossings, because of perils
to pedestrians using them, under modern traffic
conditions, and the duty of care which is cast upon
the driver of such a vehicle is of a high degr=e.
Vehicles may have the right of way on a portion
of a street or highway set aside for them, but at
crossings all drivers, particularly of motor vehicles,
must be highly vigilant and maintain such control
that on the shortest possible notice they can stop
their cars so as to prevent injury to pedestrians.

b4
s o e
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In a subsequent case, Parr v. Peters, 1569 Md. 106, 113,
our Court of Appeals used equally vigorous language:

“The duty which drivers of motor vehicles owe to
pedestrians at street crossings is one which should
be deeply impressed upon all drivers of automobiles
and other motor vehicles in this State, if need be,
by a strict, vigorous, enforcement of the law. Many
times, drivers in their desire to reach their point
of destinations, or to gratify their inclination or
fondness for fast driving, give little or no attention
or consideration to pedestrians to whom the right
of way is given at street crossings. They not only
proceed with much haste and speed in approaching
a crossing, but in addition thereto they utterly fail
to observe other requirements imposed upon them.

The rapid movement of vehicles upon the streets
is urged upon the ground of the alleged necessity
therefor, in the more speedy transaction of busi-
ness, but certainly these considerations should not
prevail against the safety and protection of pedes-
trians, whose right to use the sidewalks and to
cross the traveled portions of the streets, at cross-
ings, is absolutely essential to the promotion and
successful operation and conduct of business.”

See also Sheer v. Rathje, 174 Md. 79, 83.

In Thursby v. O’Rourke, 180 Md. 223, 230, the Court
noted that:

“At street crossings a greater degree of care is
required of motorists, and between crossings a
greater degree of care is required by pedestrians

9
o o

This was further clarified in Henkelmann v. Insurance Co.,
180 Md. 591, 595:

“, .. It is the duty of a driver at a street crossing
to be exceedingly vigilant and to have his car under
such control, and the speed of the car so reduced
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that he may be able to stop and divert its course at
the slightest sign of danger in order to avoid col-
lision with pedestrians as far as reasonably pos-
sible .. .”

It will be noted in Section 193 (a) that, when a traffic
signal shows green (including a green light with a green
arrow for turning showing simultaneously), the pedestrian
has the right to proceed over the crosswalk and the motorist
ordinarily has the right to turn, but the motorist’s right is
subordinate to the pedestrian’s right. Jackson v. Yellow Cab
Company, 222 Md. 367, 368; Sun Cab Co. v. Cialkowski, 217
Md. 253, 257; State v. Belle Isle Cab Co., 194 Md. 55C, 554,
supra,; and Wintrobe v. Hart, 178 Md. 289, 298, suprc. Our
Court of Appeals emphatically upheld the superior right of
the pedestrian in Heffner v. Admiral Taxt Service, 196 Md.
465, 471-472:

“, .. The law is plain that a motor vehicle with the
right to proceed or to turn right or left must yield
the right of way to all other vehicles and pedes-
trians lawfully within the intersection at the time
the signal is exhibited. . . . an automobile making
a left turn must wait until those meeting it have
passed, and must not cross in front of approaching
traffic, either vehicular or pedestrian, in such a way
as to interfere with its lawful progress ... But a
green light does not give a driver the right to drive
recklessly through an intersection regardless of
traffic conditions and to abandon all care for the
safety of pedestrians on the crosswalk . . .”

It is clear that the motorist with a green light shou'd not
complete his turn but must yield to all the pedestrians who
entered the crosswalk by virtue of the same green light
under Section 193 (a) (1). 3 Maryland Law Encyclopedia
“Automobiles” Section 104.

If the intersection has special pedestrian traffic signals,
such as “walk”, “don’t walk” or ‘“wait”’, then the pedestrians’
right to proceed is controlled by such special traffic control
device rather than by the ordinary red and green lights
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which may be present for the control of vehicular traffic
only. Section 193 (g).

If a police officer is present and exercising control of
traffic, the pedestrians’ right to proceed should be separately
designated by the police officer controlling the traffic, and
the pedestrian and motorist should not be required to specu-
late who has the right to proceed on an officer’s vague
manual “go” signal. Compare Panitz v. Webb, 149 Md. 75,
81, 83, 84 and 151 Md. 639, 642. The police officer should not
give undue weight to a desire to keep vehicular traffic mov-
ing by ignoring pedestrians and thereby force pedestrians
to assume the risk of crossing an intersection in unequal
competition with motor vehicles or, in the alternative, to
wait an unreasonable length of time for a favorable pedes-
trian signal from the police officer. The fact that a motorist
is protected by a form of armor does not give him a greater
right to be in a hurry.

You have raised a question as to one intersection in
Baltimore, which has no special control for pedestrians and
which in cycle indicates a general green light for eastbound
traffic (to go forward or to make a turn in either direction)
while the westbound traffic on the same street is stopped, and
at the same time in the cycle the north and southbound
traffic on the intersecting street is stopped, except for a
green arrow signal permitting the southbound traffic on
the intersecting street to make only a right or westbound
turn. You inquire as to the rights of a pedestrian on the
southeast corner who desires to proceed to the northeast
corner at that phase of the signal cycle. Such pedestrian
has the right to proceed from the southeast corner to the
northeast corner (in the absence of a police officer’s signal
or special pedestrian control signal) only at such time as
the regular traffic control sighal permits the vehicular
traffic (on the north and southbound street) to proceed
across the entire intersection in a northerly direction. If a
motorist fails to grant such pedestrian his right of way, then
such motorist might properly be charged under Section 198.

A motorist’s failure to grant the right of way to a
pedestrian, pursuant to Section 286 (a), at an uncontrolled
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street crossing is a misdemeanor under Section 251. The
failure of a motorist, while making a turn on a green light,
to grant a pedestrian his right of way, pursuant to Section
193 (a) (1), is a misdemeanor under Section 198. Failure
to obey the traffic direction of a police officer is a mis-
demeanor under Section 181. A police officer has the right
and ordinarily the duty to arrest anyone who commits a
misdemeanor in his presence. Davids v. State, 208 Md. 377,
382 and Roddy v. Finnegan, 43 Md. 490, 494. A police officer
who observes a motorist failing to grant the right of way
to a pedestrian, under Section 236 (a) or Section 193 (a),
should forthwith issue a traffic summons to the motorist,
under the conditions set forth in Section 321, irrespective
of any injury or collision. In the ordinary case there is no
necessity to issue a witness’ summons to the pedestrian,
since this would only produce testimony cumulative to the
personal observation of the police officer and would work a
hardship on the pedestrian whose rights had already been
abused.

You have also questioned us as to cases where the police
officer receives a complaint, but did not himself observe the
right of way incident. Such cases would be governed by your
ordinary procedures concerning arrests for misdemeanors
committed out of the presence of a police officer, and in
such cases the complainant ordinarily would be a necessary,
if not the sole, witness for the State. The fact that the
case before the court might involve a conflict of testimony
(that is, the pedestrian contradicted by the motorist) is
not controlling. Compare Sheriff Motor Co. v. State, 169 Md.
79, 83, supra. The credibility of the witnesses and the
weight of the testimony is for the court. Brown v. State, 220
Md. 29, 38; Shockley v. State, 218 Md. 491, 497; and Webb
v. State, 201 Md. 158, 162.

It is our opinion that the Legislature has evidenced a clear -
intention, in the Motor Vehicles Law, to give the pedestrian
the right of way at intersections, unless a contrary order is
given by a police officer, a pedestrian control signal or a
red traffic signal. Considering the unequal situation of the
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pedestrian and the motorist and the disproportionate danger
to the pedestrian, the Police Department should strictly
enforce the pedestrian’s right of way in crosswalks at
intersections.

C. FERDINAND SYBERT, Attorney General.
CLAYTON A. DIETRICH, Asst. Attorney General.
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MoTOR VEHICLES—STATE POLICE—TRIAL MAGISTRATES—
LENGTH oF VEHICLES—PILING AND Lo0GS.

November 3, 1960.

Colonel Carey F. Jarman,
Superintendent,
Maryland State Police.

You requested our opinion concerning the applicability
of Section 314, Article 6614, Annotated Code of Maryland
(1957 Edition) to the hauling of logs on public highways.
You have referred to us certain photographs and otker per-
tinent information.

Provision to limit the length of vehicles has been included
in the Motor Vehicles Law, but has been materially amended
over the period of years. The limitation on length was added
to the Code as Section 255 of Article 6614 by Chapter 1007,
Acts of 1943. This enactment did not provide for any excep-
tions to the limitation on over-all length. Chapter 311, Acts
of 1951, inserted an exception for piling. See Section 277
in the 1951 Code. The current 1957 Code has three excep-
tions: one for utility poles, one for piling, and one for row-
ing shells. The present Section 314 is as follows:

“No vehicle or combination of vehicles including
the load thereon shall exceed 55 feet in length in-
clusive of front and rear bumpers; except that any
utility poles being transported by or for any public
utility company shall not be subject to the limita-
tions provided in this section as to over-all length,
and further provided that piling shall not be sub-
ject to the limitations provided in this section as
to the over-all length, and provided further that
vehicles or trailers transporting boats or vessels
commonly known as crew or rowing shells for use
in interscholastic or intercollegiate rowing con-
tests shall not be subject to the limitations of this
section as to over-all length.”

It is apparent from the recent statutory history that the
Legislature has from time to time added exceptions to its
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original limitation on over-all vehicle length. The exceptions
are not an integral part of the original limitation and pro-
hibition, and as a consequence the three exceptions or pro-
visos are not matters for allegation and proof by the prose-
cution but are matters of defense only. Bode v. The State,
7 Gill. 326, 331; Rawlings v. State, 2 Md. 201, 211; Barber
v. State, 50 Md. 161, 170; Gibson v. State, 54 Md. 447, 451;
State v. Knowles, 90 Md. 646, 6568; Weber v. State, 116 Md.
402, 410; Ruggles v. State, 120 Md. 553, 559 ; and Foxwell
v. State, 146 Md. 90, 93. When a trooper observes a vehicle
having a length exceeding 55 feet and it is not immediately
apparent to him that the excess length is solely due to one
or more of the three express statutory exceptions, it is his
duty to arrest or summons the driver for a violation of
Section 314.

We are advised that your troopers have observed vehicles
loaded with mixed timbers; some of the timbers being suit-
able for piling and some timbers being suitable only for
lumber. It is a violation of Section 314 to have on a vehicle
any piece of timber which is not itself suitable for use as
piling, if that piece of timber, without regard to piling
timber, causes the vehicle to be over the maximum length
of 55 feet. The fact that some of the timber is suitable for
piling does not justify the addition and inclusion of other
timber which is not so suitable and not intended to be thus
used. Mixed loads, which exceed 55 feet over-all length, are
not authorized by Section 314, unless all of the load falls in
one or more of the three specific exceptions.

You advise us that some drivers have defended on the
basis that the burden of proving that the timber was unsuit-
able for piling rested on the State. It is a matter of common
knowledge that only straight timber is suitable for piling.
Attention is invited to the definition which appears in
Webster’s New International Dictionary of the Emnglish
Language, Second Edition, Unabridged, 1953, page 1862.

“Pile . .. A long slender member usually of timber,
steel or reinforced concrete driven into the ground
to carry a vertical load as in the case of a bearing
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pile, to resist a lateral force as in the case of a
batter pile (which is one driven at an angle with
the vertical), or to resist water or earth pressure
as in the case of a sheet pile . ..”

“Piling . . . Logs suitable for or ready to be made
into piles.”

Compare L. B. Menefee Lumber Co. v. Gamble, 242 Pac.
628, 630.

Since the use of piling dates from antiquity and the suit-
ability of particular timbers is within the common expe-
rience, a trooper is qualified to testify to his observations
of the lumber on the vehicle in question. One of the simple
and ordinary tests of the industry is susceptible to use by
a layman, that is, placing a string from one end of the
timber to the other end of the timber, and if at any point
a substantial space separates the string from the timber,
then the timber is generally considered unsuitable for use
as piling. It is a matter of common knowledge and expe-
rience that only straight lumber is suitable for processing
as piling, thus the Court may take judicial notice of the fact.
This does not preclude a defendant from introducing such
expert testimony as he may deem necessary in contradic-
tion. Macht v. Hecht Co., 191 Md. 98, 102.

You have received inquiries as to whether piling must be
made of timber. It is apparent that the Legislature has not
so limited the word ‘“piling”. Any piling, whether derived
from timber or manufactured by using concrete, metal or
any other reasonable suitable material, would qualify. It is
a question of fact in each case, but it would be advisable for
transporters of steel, concrete or other type piling to carry
appropriate evidence and proof of intention in the vehicle
in order to facilitate identification in the event the vehicle
is stopped for inspection. The form of identification can be
determined administratively.

C. FERDINAND SYBERT, Attorney General.

CLAYTON A. DIETRICH, Asst. Attorney General.
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MoTOR VEHICLES—TRIAL MAGISTRATES— WARRANTS—SUM-
MONS—AS LONG As A SUMMONS SUFFICIENTLY DE-
SCRIBES THE CHARGE A VIOLATOR OF TRAFFIC LAWS
May BE TriED WITHOUT A WARRANT BEING ISSUED.

December 28, 1960.

Judge Edwin F. Fockler, 111,
North East, Maryland.

In your recent letter you ask whether or not it is neces-
sary for you as a Trial Magistrate to issue a warrant in
cases involving traffic violations.

Article 6614, Section 32, Annotated Code of Maryland
(1957 Ed.), provides that a person shall be taken before
the nearest available Trial Magistrate for an immediate
hearing, and Article 6614, Section 321, provides for the
issuance by the police officer of a summons to resident traf-
fic violators to appear before a Justice of the Peace or Trial
Magistrate, and in case a person shall fail to appear when
summoned, a warrant or a second summons may issue to the
violator, which shall show the trial date.

Article 52, Section 23, Code, reads as follows:

“Every justice of the peace, police justice or
other similar official in those offenses which he has
jurisdiction to hear and determine may, in his dis-
cretion, issue a summons directed to the proper of-
ficer requiring him to summons or give notice to
the party whose attendance is required of the na-
ture and circumstances of the supposed offense,
and of the day and hour of the appearance of the
accused before such justice of the peace, police
justice or other similar officer; and a copy of every
such notice or summons shall be served upon the
accused which shall be returnable on a day to be
stated in said summons or notice, not exceeding
five days from the time of issuing the same; but
the invalidity of any such notice or summons or of
such service thereof shall not affect the jurisdic-
tion of such justice of the peace, police justice or
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other similar official if the accused party appears
and the charge is one of which the official issuing
the notice or summons has jurisdiction, and the
said notice or summons may be amended.”

Section 24 reads as follows:

“Nothing in Section 23 shall prevent a justice
of the peace, police justice or other similar cf-
ficial from issuing a warrant of arrest in the first
instance, or at any time after the issuing of the
notice or summons mentioned in Section 23, and
when the warrant of arrest is issued it shall super-
sede and nullify any outstanding notice or sum-
mons issued under the provisions of Section 23.”

We think it is clear, after reading Article 6614 and Ar-
ticle 52, that the Legislature did not intend that a criminal
warrant should be issued in every case involving a violation
of the motor vehicle laws. We believe it intended that a
person be tried in such cases simply upon the charges as
set out in the summons issued by the police officer. We have
previously ruled that even under the provisions of Article
6614, Section 324, a police officer may, in his discretion,
issue a summons, but that the party arrested has no actual
right to demand and receive a summons.

Article 21, Declaration of Rights, Maryland Constitution,
reads as follows:

“That in all criminal prosecutions, every man
hath a right to be informed of the accusation
against him; to have a copy of the Indictment, or
charge, in due time (if required) to prepare for
his defence; to be allowed counsel; to be con-
fronted with the witnesses against him; to have
process for his witnesses; to examine the witnesses
for and against him on oath; and to a speedy trial
by an impartial jury, without whose unanimous
consent he ought not to be found guilty.”

In Tate v. Lamb (Va.), 81 S.E. 2d 743, it was held that
a traffic summons which fully embodies the charge consti-
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tutes sufficient process and that no warrant need be issued
or served in a case involving a violation of the traffic laws.
In Yunker v. Quillin (Ore.), 275 P. 2d 240, a traffic ticket
was held to be a sufficient complaint upon which to try a
defendant.

The purpose of our constitutional provision is to ensure
that everyone is fully informed of the crime with which he
is charged so he can defend against it. We are, therefore,
of the opinion that if a traffic summons fully and clearly
sets forth the charge or charges against a defendant, it is
sufficient, and that no warrant need be issued in the matter.

C. FERDINAND SYBERT, Attorney General.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
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RACING COMMISSION

RACING FUND—CAPITAL IMPROVEMENTS FROM FUTURE AC-
CUMULATION IN THE RACING FUND ARE AUTHORIZED.

February 26, 1960.

Mr. R. Bruce Livie, Chairman,
Maryland Racing Commission.

You have presented to us an application of the Maryland
State Fair, Inc. (owners and operators of the Laurel Race
Course) for approval of the construction of a training track
on the grounds of the Laurel Race Course and for approval
of the payment therefor out of the “future accumulation
accruing to the credit of the Maryland State Fair, Inc., in
the Racing Fund”. It is stated that the estimated cost of the
improvements will be approximately $100,000. You have
requested an opinion as to whether or not the application
represents an expenditure for a project which is a proper
subject for such reimbursement.

In 19388 the Racing Commission authorized ths race
tracks to take an additional 1% of the mutuel pool for the
purposes set forth in a letter written by the then Chairman
of the Commission, which stated as follows:

“This increase in funds is desirable provided it
is used in improving the quality of racing tae
tracks offer the public, and improving facilities for
the comfort and convenience of the general public,
the working force employed on the tracks and tae
horsemen who contribute so much to the success of
any meeting. . . .

“In the matter of improvements, much remains
to be done in providing lighting and other con-
veniences for horsemen about the stables; and,
generally in doing many of the things that the
Commission has desired, and in some instances
asked to have done in the past, but the doing of
which has been postponed because of the lack of
available funds. .
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“With this understanding—improved racing,
needed plant improvements, and aid to agriculture,
—the Commission approves the petition as pre-
sented; that is, an increase of one per cent. . . .”
(85 Opinions of the Attorney General 257.)

By Chapter 961 of the Acts of 1945, now codified as
Section 12 of Article 78B of the Annotated Code of Mary-
land (1957 Ed.), it was required that the Racing Commis-
sion exact from licensees certain percentages of the mutuel
pool, and that the Commission hold and deposit the funds
so deducted and from time to time authorize their use in
building, substantial alterations, additions, changes, im-
provements or repairs to racing plants by the licensees. The
Act (now codified as Section 12(c) of Article 78B) states,
in part:

“x % * Tpn determining whether to make such
grant or grants as contributions to capital of any
portion of the Racing Fund, the Commission shall
give due consideration to whether its expenditure
in each instance will promote the safety, conven-
ience and comfort of the racing public and horse
owners and generally whether it will tend toward
the improvement of racing in this State. * * *7,

These provisions were first interpreted by Attorney Gen-
eral Hammond in an opinion dated May 17, 1950 (35 Opin-
ions of the Attorney General 257). It was there held that
the Commission could not permit reimbursement to a racing
association for expenditures made several years before
without prior Commission approval.

Subsequently, in an opinion dated January 27, 1953,
Attorney General Rollins (38 Opinions of the Attorney
General 249) held that the Racing Commission could not
grant funds which would be accumulated in future years to
a licensee to reimburse it for improvements approved by
the Commission. Shortly thereafter, Chapter 422 of the
Laws of 1953 was enacted. This specifically empowered and
authorized the Commission to make capital grants from
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future contributions to the Racing Fund and thereby nulli-
fied the opinion of Attorney General Rollins.

Based upon the aforementioned history of the Racing
Fund statute, it is now clear that the Commission may
authorize a grant from the Racing Fund out of future accu-
mulation accruing to the credit of a licensee. However, as to
the question of whether a training track will promote the
“safety, convenience and comfort of the racing public and
horse owners and generally whether it will tend toward the
improvement of racing in this State” is a question which
the Commission must in its expert opinion determine. If the
Commission determines that it will “tend toward the im-
provement of racing in this State”, then it may approve the
requested grant. However, before a final approval is given,
it should be pointed out that specific architectural plens and
specifications should be submitted, together with contracts
and other documents, showing the exact cost of this im-
provement. Caution would dictate that final approval be
withheld until these details are supplied to the Commission.

C. FERDINAND SYBERT, Attorney General.
JOSEPH S. KAUFMAN, Asst. Attorney General.
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RACING FUND—TRUCK CONTAINING WATER TANK NOT A
CAPITAL IMPROVEMENT TO BE PAID FROM RACING FUND.

May 5, 1960.

Mr. James A. Callahan,
Acting Secretary,
Maryland Racing Commission.

Reference is made to your recent letter forwarding to this
office a copy of a letter from the Maryland Jockey Club
(owners and operators of the Pimlico Race course). The
Pimlico track has made the following request :

“We request your approval to purchase a new
truck with a 2500-gallon water tank to be used for
keeping the track moist and in condition. The old
tanks that we have have outlived their usefulness,
and this new tank is needed to keep the track in
condition. The cost of this will be between $10,-
000.00 and $11,000.00. If we receive your prompt
approval, we can probably get delivery before the
Meet opens in May. This is to be charged against
the Racing Fund and to be refunded as the money
becomes available.”

I have reviewed the request and note that it is for the
purchase of a truck containing a 2500-gallon water tank to
be used for keeping the track in moist and proper racing
condition. I have also carefully reviewed the purposes of
the Racing Fund, all of which are more fully set forth in
the opinion to the Commission in 45 Opinions of the At-
torney General 170. Based upon the history of the Racing
Fund statute, it appears that the purchase of a chattel such
as is proposed is not within the type of capital improvement
intended by the Legislature in establishing the Racing Fund.
I am therefore of the opinion that the proposed purchase
of the truck is not within the spirit and letter of the Racing
Fund, and therefore approval should not be given for pur-
chase of the same out of racing funds.

C. FERDINAND SYBERT, Attorney General.
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“P1cK SIix” BETTING—COMMISSION HAS AUTHORITY TO AP-
PROVE.

September 26, 1960.

Mr. James A. Callahan,
Acting Secretary, :
Maryland Racing Commission.

This will acknowledge receipt of your recent letter re-
questing our opinion as to the authority of the Racing Com-
mission to permit a betting procedure, commonly krown as
the “Pick Six” type of betting, at the tracks witain the
jurisdiction of the Commission.

We are advised that the “Pick Six” betting arrangement
allows the bettor to select one horse from each of six separ-
ate designated races. The money wagered under this plan
is placed in a special pool and the person or persons select-
ing the most winners share 70% of the total pool. The per-
son or persons selecting the second greatest number of win-
ners share 30% of the total pool. Each day’s pool must be
distributed so that there will always be one or more winners.

The authorization to the Commission is contained in the
following provisions of Article 78B, Annotated Code of
Maryland (1957 Ed.) :

Section 11(a)

“Said Racing Commission shall have full power
to prescribe rules, regulations and conditions under
which all horse races shall be conducted within the
State of Maryland. Said Commission may meke
rules governing, restricting or regulating betting
on such races and may fix, regulate and condition
the rate of charge by the licensee for admission, or
for the performance of any service, or for the sale
of any article on the premises of such licensee,
and may regulate the size of the purse, stake or
reward to be offered for the conduct of such races.”
(Emphasis supplied.)
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Section 15(a)

“In addition to licensing racing, as hereinbefore
provided, the Racing Commission is authorized to
issue licenses to the following organizations: Agri-
cultural and Mechanical Association of Washington
County, Cumberland Fair Association, Inc., Poco-
moke Agricultural Fair Association, Inc., Harford
County Fair Association, Inc., Southern Maryland
Agricultural Fair Association of Prince George's
County, and the Maryland State Fair and Agricul-
tural Society, Incorporated. Such licenses shall
permit the holders to conduct a race meeting or
meetings with betting privileges, not to exceed
twelve days for any one organization in any calen-
dar year, provided such meetings are held in con-
nection with or for the benefit of bona fide county
fairs or agricultural exhibitions and are held in
compliance with all the provisions of this article.”
(Emphasis supplied.)

Section 17 (a)

“In addition to the licensing of racing as herein-
before provided, the Commission is authorized in
its discretion to issue licenses for the holding of
trotting and pacing meetings at which there may
be offered stakes, purses or awards, and at which
there may be exercised pari-mutuel betting privi-
leges, to Baltimore Trotting Races, Inc., the Rose-
croft Trotting and Pacing Association, Inc., Laurel
Harness Racing Association, Inc., and Ocean
Downs Racing Association, Inc., and the Commis-
sion shall have supervisory powers over such
meetings and those licensed in the same manner
and to the same extent, where not inappropriate,
as it has by virtue of the provisions of this article
over those licensed under the provisions of 8§ 7
and 15 of this article, provided, however, that un-
der this section not more than one license with pari-
mutuel betting privileges shall be issued in any
county or in Baltimore City and that no such li-
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cense shall be issued hereafter in Carroll, Dorches-
ter, Frederick, Montgomery or Wicomico coun-
ties.” (Emphasis supplied.)

You will note that in each of the aforementioned sections
the Commission is given a broad discretion as to the manner
in which pari-mutuel betting privileges may be exercised.
In the recent case of Southern Maryland Agricultural As-
sociation v. Magruder, 198 Md. 274, the Court of Appeals,
in reviewing these sections, stated as follows:

“A perusal of the relevant Maryland statutes
will demonstrate that the General Assembly has
established a broad policy of prohibiting the com-
mercial exploitation of the public’s gambling in-
stinct. Article 27, Sections 288 to 301, inclusive.
Gaither v. Cate, 156 Md. 254, 144 A. 239. The Leg-
islature has deviated from this policy by the excep-
tion in favor of betting at race tracks provided in
Section 292, and by the enactment of Article 78B.
This statute permits the operation of race tracks
at which horse racing, with attendant betting,
is allowed under very close regulation and su-
pervision. The Maryland Racing Commission 1s
given exceedingly wide and comprehensive regu-
latory powers. * * * It is apparent that the Legis-
lature deliberately imposed grave responsibility
upon the Racing Commission tn order that this
exception to the anti-gambling laws of the State be
kept within proper limits.” (Emphasis supplied.)

Based upon the foregoing authority, it is our conclusion
that the Commission has the power and authority to allow
a betting procedure such as the “Pick Six” type betting, as
outlined. However, this office does not express any opinion
as to the wisdom or advisability of authorizing the type of
betting discussed. A fortiori, just as the Commission has
the right to allow such a procedure, it may at any time elimi-
nate or cancel this right when, in its diseretion, it believes
that to be the best policy.

C. FERDINAND SYBERT, Attorney General.
JOSEPH S. KAUFMAN, Asst. Attorney Genreral.
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SMALL LOAN LAWS

LENDER MAY NoOT COLLECT PRINCIPAL BALANCE OF LOAN IF
THERE IS ANY OVERCHARGE OF INTEREST ON A SMALL
LoAN.

April 18, 1960.

Mr. Carl F. Vohden,
Administrator of Loan Laws.

In your recent letter you ask whether or not a loan made
under the Small Loan Laws of the State of Maryland may
be collected after there has been an overcharge of interest
made on that loan by the lender.

Article 58A, Section 16 (b), Annotated Code of Maryland
(1957 Ed.), reads as follows:

“If interest, or charges in excess of those per-
mitted by this article shall be charged, contracted
for, or received, the contract of loan shall be void
and the licensee shall have no right to collect, or
receive any principal, interest or charges whatso-
ever,”

In construing a similar provision in the industrial finance
laws, namely, Article 11, Section 196 (c¢), Code, the Court
of Appeals, in Marion W. Fisher v. Bethesda Discount Corp.,
221 Md. 271, held that the purpose of such a statute was not
to compensate the borrower but was an aid to enforcement
of the laws providing against usurious charges by lenders,
and that, for that reason, such laws should be strictly con-
strued against the lender. The court went on in that case
to hold that the lender could not collect the amount of his
loan because of an overcharge of interest. Applying the
same principles to the small loan now being considered by
your office, I am of the opinion that the lender in question
may not collect any further payments on the loan since the
loan has become void because of the overcharge of interest.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
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SPECIAL POLICEMEN

SECRETARY OF STATE—STATE POLICE—SPECIAL POLICEMEN
—PRIVATE DETECTIVE—EMPLOYEES PROVIDED BY PRI-
VATE DETECTIVE LICENSEES MAY NoT BE COMMISSIONED
AS SPECIAL POLICEMEN.

February 2, 1960.

Hon. Thomas B. Finan,
Secretary of State of Maryland.

You have requested our opinion as to whether special
police commissions may be issued to employees of a pri-
vate detective agency upon the application of a corpora-
tion (George W. Krill, Inc.) engaged in the transportation
business.

We have reviewed the letter of application to your office
and are of the opinion that the subject corporate applicant
does not qualify under the provisions of Section 342 or
Section 348 of Article 23 of the Annotated Code of Mary-
land ' (1957 Edition).

The statute does not contemplate that the persons to be
commissioned special policemen are to be the employees of
an entity independent of the applicant. Compare the letter
of this office to Governor McKeldin, dated December 16,
1957, copy of which was sent to your office. This is particu-
larly true in the case of private detective licensees and
their employees who, by the nature of their business, must
operate as independent contractors and not as the full-time
employees of a single applicant. Great confusion would
result if private detectives and their agents were to be
given special police power when only a part of their time
is to be employed in the pursuit of guarding the property
of a particular applicant. The extension of police power to
private investigators was not contemplated by the Private
Detectives Law (Sections 75-92, Article 56). Private detec-
tives are authorized to investigate (without firearms or
police power) and to provide uniformed, armed guards who
have no police power whatsoever.
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It is contrary to public policy to permit the general car-
rying of concealed, deadly weapons. Section 36 of Article
27. This sound public policy should not be circumvented by
the issuance of special police commissions under the corpo-
ration law. Since a private detective agency may provide
uniformed, armed guards to the applicant, the only con-
ceivable purpose for seeking a special policeman’s commis-
sion for named individuals would be to permit them to
carry concealed, deadly weapons while wearing plain clothes
and to operate in all of the counties of Maryland as well as
the City of Baltimore. Curiously enough, this would be
wider geographical jurisdiction than the State Police have
in most instances. Cf. Section 23, Article 88B.

Under the facts set out in the letter of George W. Krill,
Inc., it is our opinion that the applicant does not qualify and
the intended purposes are beyond the scope of the special
police statute cited.

C. FERDINAND SYBERT, Attorney General.
CLAYTON A. DIETRICH, Asst. Attorney General.
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SPECIAL POLICEMEN MAY CARRY OUT THEIR DUTIES ON
PUBLIC OR PRIVATE PROPERTY—PICKET LINE OF
WORKERS ON STRIKE.

June 3, 1960.

Judge William T. Evans,
Dundalk, Maryland.

In your recent letter you ask whether or not ‘“Special
Policemen” appointed by the Governor at the request of the
Bethlehem Steel Company have authority to control the
picket line of workers on strike against the Bethlehem Steel
Company while on company premises. You also ask whether
or not such policemen have the same authority to act on a
public highway as they do on company property.

Sections 842 through 348, Article 23, Annotated Code
of Maryland (1957 Ed.), authorize the Governor to issue
special commissions to employees to act as policemen for
the protection of the property of any corporation, firm or
individual maintaining or operating in this State a factory,
warehouse, storehouse or other type of business, and for
the preservation of peace and good order on the premises
of such employer. Section 344 provides that every such
policeman shall possess and exercise in the county or city
where the premises of the corporation for which he may
have been appointed are situated all the authority and
powers held and exercised by Constables at commcn law
and under the statutes of the State of Maryland, and also
all the authority and powers conferred by law upon the
policemen of the City of Baltimore.

Constables at common law were public officers with the
duty to preserve the peace, prevent the commission of crime,
and to arrest offenders within the county or town they were
appointed. Article 20 of the Annotated Code of Maryland
(1957 Ed.), grants to Constables the power to execute both
criminal and civil process issued by any Justice of the
Peace, to deliver prisoners to jail, to investigate gambling,
to report all violations of law to the Circuit Court, to inspect
licenses of all peddlers, and to inspect licenses of retailers
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of spirituous liquors who do not reside in their respective
counties or cities.

Section 530, Public Local Laws of Baltimore City, grants
to policemen of Baltimore City the authority within the
boundaries of the city, on water as well as on land, to
preserve the public peace, prevent crime and arrest of-
fenders, protect the rights of persons and property, guard
the public health, preserve order at primary meetings and
elections and at all public meetings and conventions, and on
all public occasions and places prevent and remove nuisances
on all streets and highways, water and water courses, and
all other places, provide protection of firemen and property
at every fire, and to see that all laws relating to disorderly
persons and public health are enforced.

It is quite obvious that the Legislature intended such
special policemen to act for the protection of the property
of the corporation or the person employing them, and for
the preservation of peace and good order on their respective
premises.

In 20 Opinions of the Attorney General 367, it was held
that special policemen had authority to act to enforce the
traffic laws of the State of Maryland on a public highway
which was adjacent to the property of the employer, and
to make an arrest for any offense committed in their
presence, even though the offense occurred on public
property.

In 26 Opinions of the Attorney General 286, it was held
that guards at the Glenn L. Martin Company could act to
protect property of the company or of the federal govern-
ment which the company was testing, even though that
property was located on premises which did not belong to
the Glenn L. Martin Company.

In 40 Opinions of the Attorney General 309, it was held
that the jurisdiction of special policemen to act was limited
to the county or the city for which their commission was
issued.
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You also ask whether or not Riverside Road is a public
highway. This is a question of fact which must be deter-
mined by you from evidence which is more readily available
to you than to this Department. However, it does not appear
that this question need be answered since it is my opinion
that the special policemen who were commissioned to act
for the Bethlehem Steel Company had jurisdiction to main-
tain peace and good order regardless of whether the road
where the action took place was owned by the corporation
or was a public highway.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
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STATE EMPLOYEES' RETIREMENT SYSTEM

BENEFITS FOR ELECTED AND APPOINTED OFFICIALS AND PER-
SONS PROMOTED TO PoOSITIONS NoT COVERED BY THE
MERIT SYSTEM.

June 23, 1960.

Mr. John P. Mannion, Director,
Employees’ Retirement System.

This is in reply to your inquiry regarding Mr. Norman
M. Pritchett, presently the Chief Engineer of the State
Roads Commission of Maryland. As indicated by the min-
utes of the meeting of the Commission dated December 23,
1953, Mr. Pritchett was appointed Chief Engineer as of
January 1, 1954. However, at its meeting on June 1, 1960,
the Commission did not reappoint Mr. Pritchett, but did, in
fact, appoint a new Chief Engineer, effective July 1, 1960.
Mr. Pritchett has filed an application for retirement and
you request advice as to whether he is eligible for benefits
under Section 11 (12) of Article 73B, Annotated Code of
Maryland (1957 Edition), as an “appointed official”.

The Court of Appeals of Maryland has on many occasions
considered the requirements which are essential to a find-
ing that a public office exists. The various characteristics
which the Court has held should appear in the Constitution,
statute or ordinance creating an office include (1) the tak-
ing of a prescribed oath of office, (2) the receiving of a
commission, (3) the giving of an official bond, (4) a term
of office which is fixed by the particular law, (5) a fixed
salary, and (6) the specifying of duties, the performance
of which call for the exercise of some portion of the sover-
eignty of the government. School Commissioners v. Golds-
borough, 90 Md. 193 ; Baltimore City v. Lyman, 92 Md. 591;
Truitt v. Collins, 122 Md. 526 ; Buchholtz v. Hill, 178 Md.
280; Jackson v. Cosby, 179 Md. 611. There also have been
many opinions, too numerous to cite here, which have been
rendered by the Attorney General of Maryland on this
question, of which, we are certain, you are fully cognizant.
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While the Maryland Court of Appeals has said that all
of the above stated elements need not be present in the law
involved, at least a sufficient number must exist to evidence
the legislative intent to create an office. A careful perusal
of the statute establishing the position of Chief Engineer
shows that, in actuality, none of the requisites appears. Sec-
tion 3 of Article 89B provides that the State Roads Com-
mission may employ a chief engineer, if it deems it neces-
sary. The Commission is directed to fix his salary and has
the power to exact a bond for the faithful performance of
duty. The chief engineer is subject to removal by the Com-
missioners. Hence, the statute does not require the taking
of an oath of office, the chief engineer does not receive a
commission, he does not have a fixed term of office, but, as
pointed out, is subject to removal by the Commissioners.
There is no delineation of duties which would require the
exercise of the sovereignty of the State. Although there is
a provision that the chief engineer may be required to give
bond, the statute is not mandatory in this regard and no
amount is designated. The matter is left entirely to the dis-
cretion of the Commission. Even his salary is not prescribed.
It, too, is entrusted to the judgment of the Commissicn.

With these factors in mind, it is our coneclusion that the
Legislature, in promulgating Section 3 of Article 89B above-
mentioned, has not manifested the intention to create a pub-
lic office. Therefore the chief engineer is not an “appointed
official” within the meaning of the State Employees’ Re-
tirement law as contained in Article 73B.

However, the benefits itemized in Section 11 (12) are
not completely limited to “elected and appointed officials”,
as are some of the other provisions of the retirement law.
The pertinent portion of Section 11 (12) reads as follows:

“Notwithstanding anything to the contrary in
this Article, if any person, while being a member
of the State Employees’ Retirement System, has
been or may hereafter be appointed or elected to
any State office or promoted to any position within
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the State government which is not a part of the
classified service and which is not covered by the
provisions of Article 64A (Merit System), for a
fixed or indefinite term and not be continued in
office, reappointed or re-elected, after the com-
pletion of twenty years of creditable service, re-
gardless of age, such member may elect, in lieu of
the withdrawal of his accumulated contributions,
to have such contributions paid to him in an an-
nuity of equivalent actuarial value, in which event
he shall also be paid a pension equal to the ordi-
nary disability pension that would have been pay-
able at such time had he been retired on an ordi-
nary disability retirement. . .” (Emphasis sup-
plied.)

You have submitted information that Mr. Pritchett has
been continuously employed by the State of Maryland in
diverse positions since March 1, 1928. Obviously, he has
more than the twenty years creditable service required.
Furthermore, you advise that Mr. Pritchett was a member
of the State Employees’ Retirement System at the time of
his appointment as Chief Engineer. Until he was appointed
Chief Engineer of the State Roads Commission, Mr. Pritch-
ett was within the classified service and was covered by the
provisions of Article 64A (Merit System). However, Sec-
tion 4 of Article 64A specifically declares that the Chief
Engineer of the State Roads Commission shall not be in-
cluded in the classified service.

It is quite apparent that with his appointment, Mr.
Pritchett attained considerable additional prestige and his
new position brought him a substantial increase in income.
Of course, these were inducements for him to vacate a post
protected by the Merit System. But more importantly,
these circumstances clearly indicate that Mr. Pritchett was
promoted and that the promotion was to a “position within
the State government which is not a part of the classified
service” within the meaning of Section 11 (12).
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The facts in this case, we believe, present the exact type
situation which the Legislature intended to give special
consideration. Consequently, it is our opinion that Mr.
Pritchett may elect to receive the benefits set forth in Sec-
tion 11 (12).

C. FERDINAND SYBERT, Attorney General.
MARY ARABIAN, Asst. Attorney General.
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SUBVERSIVE ACTIVITIES ACT

LovALTy PLEDGE REQUIREMENT OF ACT IS APPLICABLE TO
PERSONS RENDERING OCCASIONAL INSTRUCTIONAL SERV-
ICES FOR COMPENSATION IN UNIVERSITY’S FORMAL IN-
STRUCTIONAL PROGRAM— ‘EMPLOYEE”’ DEFINED.

April 8, 1960.

Dr. Wilson H. Elkins,
President and Executive Officer,
University of Maryland.

You have asked whether the loyalty pledge provisions of
the Subversive Activities Act of 1949 are applicable to per-
sons who, while not appearing in the University Budget,
and not listed as faculty members, render occasional in-
structional services for compensation in connection with
certain formal credit bearing courses offered by the Univer-
sity. You state that the primary employment of such indi-
viduals is not with the University; and that the instruec-
tional service which they render in the University’s pro-
gram is much like a speaker’s contribution, except that such
service is rendered in association with, and as an integral
part of a formal University course, and the individual may
be asked to return semester by semester, or year by year.
You further advise us that such persons are compensated
for such instructional services by the University on a so-
called “one-pay card” basis.

The Act in question, codified as Sections 1-19 of Article
85A, Annotated Code of Maryland (1957 Edition), provides
in Section 10 that no subversive person as defined in the
Act shall be eligible for “employment in, or appointment to
any office, or any position of trust or profit in the govern-
ment of, or in the administration of the business of this
State . . .”. Section 11 provides, inter alia, that every board,
department or other agency of the State which appoints or
employs any persons, including teachers and other em-
ployees of any public educational institution in this State,
shall establish procedures to ascertain whether such person
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is a subversive person; and that in securing facts necessary
to such determination the applicant shall be required to
sign a statement containing answers to such inquiries as
may be material. Section 13 provides in substance that all
persons in the employ of the State shall be required to
execute a statement that he or she is not a subversive
person.

By letter of June 16, 1949, we advised you that it was
unnecessary to secure loyalty pledges under this Act from
persons invited to the University Campus for the specific
purpose of delivering one or two lectures for a stipulated
sum of money. In that instance, the speaker’s contribution
was in no way related to the University’s formal instruc-
tional program and it was our opinion that such person was
not, in the legal sense contemplated by the statute, an ap-
pointee or employee of the State.

It is, however, our opinion that the individuals now in
question are employees of the University during that period
of time that their services are engaged by the University
in connection with its formal instructional program:. Re-
cently, in Keitz v. National Paving Company, 214 Md. 479,
our Court of Appeals held:

¢

‘., . . there are at least five criteria that may be
considered in determining the question whether
the relationship of master and servant exists.
These are: (1) the selection and engagement of
the servant, (2) the payment of wages, (3) the
power to discharge, (4) the power to control the
servant’s conduct, (5) and whether the work is a
part of the regular business of the employer.
Standing alone, none of these indicia, excepting
(4), seems controlling in the determination as to
whether such relationship exists. The decisive test
in determining whether the relation of master and
servant exists is whether the employer has the
right to control and direct the servant in the per-
formance of his work and in the manner in which
the work is to be done. It will be noted from the
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above, it is not the manner in which the alleged
master actually exercised his authority to control
and direct the action of the servant which controls,
but it is his right to do so that is important.”

We conclude, therefore, that such individuals must exe-
cute the loyalty oath prior to undertaking instructional
service with the University. If you determine that such indi-
viduals have previously executed the loyalty oath as re-
quired in their primary employment with another State
agency, or with an institution receiving State aid, no dupli-
cation will be necessary before they may be permitted to
serve the University in the stated manner.

C. FERDINAND SYBERT, Attorney General.
ROBERT C. MURPHY, Assistant Attorney General.
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TAXATION

INHERITANCE TAX—AN ALTERNATIVE CONTINGENT RE-
MAINDER TO A CLASS IS SUBJECT TO IMPLIED CONDITION
OF SURVIVORSHIP—REMAINDERS ESTABLISHED PRIOR TO
1935 NOT SUBJECT TO DIRECT INHERITANCE TAX EVEN
THOUGH VESTING AFTER 1935.

Maxrch 9, 1960.

Mr. Leroy C. Shaughnessy,
Register of Wills for Baltimore City.

Re: Trust w/W Annie Eliza Scott

You have asked for advice as to the tax consequences
occasioned by the recent death of the last life beneficiary
under the above captioned trust. The facts are these: The
testatrix, who died in 1920, established a testamentary
trust, naming succeeding life beneficiaries. Upon termina-
tion of the life estates, which occurred in 1959, the corpus
is to be paid:

“among all of my children, . .. who may be then
living, and the children of any deceased child, per
stirpes.”

It seems clear that all the children took vested remainders
subject to being divested upon their death prior to the
last life tenant. Safe Dep. & Tr. Co. v. Bouse, 181 Md. 351,
356; Miller, Construction of Wills, Sec. 216, page 596. All of
the children of the testatrix have died, with the exception
of one who is excluded from participation for another rea-
son, so we are concerned with the alternative or substitu-
tional remainder. Only two of these predeceased children
left issue. A had two children who are still living. B had a
child who survived her parent, B, but who died in 1954.

The question to be decided is whether the condition of
survivorship which is express as to the primary remain-
ders is to be implied as to the alternative remainders. 1f
survivorship is to be required, then the whole corpus falls
to the children of A. On the other hand, if survivorship is
not so implied, then one-half of the estate goes to the two
children of A and the other half goes to the estate of the
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child of B. In the first case there would be no inheritance
tax due, since A’s children would take directly as sur-
viving remaindermen under a testamentary trust estab-
lished prior to the Direct Inheritance Tax Act of 1935. 36
Opinions of the Attorney General 261, 41 Opinions of the
Attorney General 376, 879. Cf. Safe Dep. & Tr. Co. v. Bouse,
181 Md. 351. If the second alternative stated above should
occur then, while the one-half passing to A’s children is tax
exempt, the other one-half which would pass through B’s
child’s estate, would be subject to a collateral tax of 7146 %.
This latter one-half interest likewise passes eventually to
A’s two children, so that this whole matter is of importance
only for tax purposes.

The question precisely stated is: Is there an implied con-
dition of survivorship imposed upon an alternative con-
tingent remainder to a class which follows a vested but de-
feasible primary remainder, this latter expressly providing
a condition of survivorship? There is a divergence of opin-
ion on this question which is succinctly stated in Simes
and Smith, The Law of Future Interests, 2nd Ed., Sec. 659,
p. 137:

“When there is a condition precedent that the
children of A survive A, but no express condition
with reference to the issue of the children, two
possible lines of argument are open. It may be
urged that the requirement of survival applicable
to the children is also applicable to the issue. It is
also possible to urge that the testator knew how to
write in words which would require survival (as
he proved by making such requirement for the
children) and his failure to do so insofar as the
gift to the issue is concerned should be taken as a
deliberate manifestation that no such requirement
is imposed. Some American cases, following the
English cases, have held that there is no implied
condition precedent that the issue survive A.
Others have come to the opposite conclusion, due
in some instances, to the language of the particular
will.”
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An extensive review of the Maryland authorities indicates
that this issue has not been directly decided here. Pro-
fessor Russell R. Reno discusses the subject at length in
XV Md. Law Rev. 193, 208-220 (1955), which is a follow-
up on earlier treatment in II Md. Law Rev. 89. After con-
sideration of all of the cases in point and the leading text
material the conclusion is there drawn:

“Where there is a gift of a contingent future
interest to a class, a condition precedent of survi-
val until the occurrence of the contingency will be
implied as to each class member, unless the Court
can construe the class description as referring to
specific individuals living at the testator’s death
or at the effective date of the deed.” (XV Md. Law
Rev. 198 at p. 220.)

We concur {n this summary of the law. See also Demill v.
Reid, 71 Md. 175 (1889); Kemp v. Bradford, 61 Md. 330
(1884) ; Hammond v. Piper, 185 Md. 814 ; Ridgely v. Pfing-
stag, 188 Md. 209; Chism v. Reese, 190 Md. 311; Evans v.
Safe Dep. & Tr. Co., 190 Md. 332; Jarman, Wills, 8th Ed.
Vol. 2, pp. 595-604 ; Miller, Construction of Wills, Secs. 216,
217, pp. 595-604. Since we are of the opinion that a condi-
tion of survivorship is to be implied as to the contingent al-
ternative remainders to the children of A and B, it follows
that the gift to the child of B failed by reason of her death
prior to the termination of the life estates.

For the reasons stated, it follows that the entire estate
vested in interest and possession in the two children of A
equally in 1959, upon the death of the last life beneficiary.
This being so, there is no tax now due since the children of
A take directly from the testatrix under a will effected prior
to 1935. See Chapter 573, Acts of 1943.

C. FERDINAND SYBERT, Attorney General.

JAMES O’C. GENTRY, Asst. Attorney General.
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INHERITANCE TAX—BANK ACCOUNTS IN NAME OF MINOR
SUBJECT TO ORDER OF PARENT OR OTHERS—INTER
Vivos GIFTS.

March 29, 1960.

Mr. Leroy C. Shaughnessy,
Register of Wills
for Baltimore City.

Re: Minors’ Bank Accounts

You have requested advice as to the inclusion of certain
bank accounts in a decedent’s estate. Specifically you in-
quire whether a bank account in the name of “A, minor,
subject to the order of B”, should be included as an asset
of the estate of B upon B’s death.

Such accounts as these are fairly common and although
frequently B will be a parent of A, or some other close rela-
tive, the relationship is not decisive of this question. The
determinative factor is ownership of the account. If the
account was created by B, but B has retained ownership
intentionally or otherwise, then still being B’s property it
is one of the assets of his estate. On the other hand, if the
funds in the account were in fact deposited by A and B’s
name is shown merely to conform to the Bank’s by-laws,
then it is A’s property and not part of B’s estate. Of course,
between these two extremes there are many factual varia-
tions, which we will try to clarify.

In cases where the funds in such accounts were originally
those of B and he was the depositor, the basis for exclusion
of such accounts from B’s estate would be that B had made
a valid gift of the account to A and that the account was
thereafter the property of A, not B. A determination that
there had been such a gift would depend on the factors
noted in Berman v. Leckner, 193 Md. 177 at 182:

“To make a valid gift inter vivos, there must be
a clear intention on the part of the donor to trans-
fer title to the property, and also a delivery by the
donor and an acceptance by the donee. It is essen-
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tial to the validity of such a gift that the transfer
of both possession and title shall be absolute and
shall go into immediate effect. In other words, the
donor must intend not only to deliver possession,
but also to relinquish the right of dominion. If a
gift has reference to a future time when it is to
operate as a transfer, it is only a promise without
consideration, and cannot be enforced either szt
law or.in equity. (Citing cases). The intention of
the donor, however, need not be expressed in any
particular form. It may be manifested by words cr
acts, or both, or may be inferred from the relation
of the parties and the facts and surrounding cir-
cumstances of the case.”

If the transfer measures up to a valid gift under the
above conditions, the account would not be considered an
asset of the estate of B, the donor. However, if the transfer
is construed to be one in contemplation of death, there
would be a tax consequence.

Two Maryland cases have dealt with bank accounts titled
identically to that described here and opposite conclusions
have been reached. In Gardner v. Merritt, 32 Md. 78 (1870),
the question was whether a savings account, in the name of
a minor, subject to the order of the grandmother, was a
part of the grandmother’s estate at death. The court found
a completed gift to the minor, liberally interpreting a de-
livery to the infant despite the control retained by the
donor. There the account’s title was linked to the bank’s
by-law authorizing such deposits. The holding rationalized
that the control retained by the donor was the minor’s bene-
fit and not such as would leave the donor a locus poeniten-
tice and thus invalidate the gift. At page 84, the Court
found :

“, .. If she intended that all the moneys were
her own, and deposited to her own credit, it is hard
to conceive her purpose in requiring five accounts
to be kept, one in the name of each of the infants,
and a sixth in her own name. . . .”

and thereafter concluded:
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“We think, in this case, that the donor had per-
fected her gifts and had no design to countermand
them, and that the right of the donees is enforce-
able, as a trust, . . .”

The account was found not to be a part of the grand-
mother’s estate.

An opposite result was reached in Pomerantz v. Pome-
rantz, 179 Md. 436 (1941). Here the account was in the
name of a minor child, subject to the order of her father.
In this case as in the former case all funds in the account
were deposited by the adult (father and grandmother).
Likewise the by-laws of the two banks in question in these
two cases were the same. After blandly dismissing the ap-
plicability of the Gardner v. Merritt case, supra, the court
reviewed the law at p. 439

“. .. It has been decided frequently by this court
that to make a gift inter vivos perfect and com-
plete there must be an actual transfer of all right
and dominion over it by the donor and acceptance
by the donee, or by some competent person for
him, and that the transfer of the gift should go
into effect at once and completely. If the transfer
is to be at a future time, it is only a promise with-
out consideration and cannot be enforced either at
law or in equity. The law will not recognize a gift
where there is reserved to the donor, either ex-
pressly or as a result of circumstances, a power of
revocation or dominion over the subject of the gift.
There can be no locus poenitentiae, and there is a
locus poenitentice when the supposed donor may
at any moment undo what he has done. . . .”

The court further noted at p. 440:

“. . . Particularly is delivery of the pass book
necessary when the deposit is made in a savings
bank by the rules of which the book must be pro-
duced at the bank before the deposit can be with-
drawn. . . .”
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It was held in that case that there had been no completed
gift by the father to his daughter and therefore the daugh-
ter did not succeed to it when she became twenty-one. On
the basis of this opinion it can be theorized that had the
father died this account would have gone into his estate.

We are unable to reconcile the above two cases. See also
3 Md. L.R. 107, 114. Both cases have been cited with ap-
proval, See Bieran v. Bohemian Bldg. Assn., 205 Md. 456,
460; and Allender v. Allender, 199 Md. 541, 548. Other cases
on this subject showing a similar divergence of opinion are
reported in 157 A.L.R. 925, 940.

In speaking of such bank accounts as these, Sykes, Mary-
land Probate Law and Practice, Vol. 1, Sec. 543, p. 514,
states:

“Except where a trust has been declared, the
donee must prove delivery of the bank book, the
acceptance of it by him, and the intent of the donor
to make the gift.”

Accounts such as are discussed here would not seem to be
within the purview of those covered by Sections 100, 101
of Article 11 of the Code.

This office has uniformly held that the Registers of Wills
are bound by the record title to property and must collect
the tax thereon. 41 Opinions of the Attorney General 3682.
However, in the instance of minors’ bank accounts, the
titling of the account may not be conclusive or determina-
tive of ownership. It therefore is imperative that you ascer-
tain the facts so as to resolve the question. While we will
assist you in any specific case, the following guides may be
of general assistance to you where there is an account in the
name of A, minor, subject to the order of B.

1. Where it is shown that the funds in the account were
those of A and B’s name is included on the account merely
to conform to bank rules, the account is not an asset of B’s
estate at B’s death.
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2. Where the funds are deposited by B, who delivers the
bank book to A, declaring in some manner his intention to
make a gift to A, the account is not included in B’s estate.

3. Where funds are deposited by B who retains the de-
posit book, but who shows by his acts and declarations his
intention to make a gift and divest himself of all dominion
over the money, the account is not part of B’s estate. Gard-
ner v. Merritt, supra; Ide v. Pierce, 134 Mass. 260; Burton
v. Bridgeport Savings Bank, 52 Conn. 398; Norway Sav-
ngs Bank v. Merriam, 88 Me. 146. In these cases, the
courts have found a completed gift to A based upon con-
structive delivery to A of the funds by B, through delivery
to the bank, acting as agent for A.

4. Where funds are deposited by B, who retains the
account book, and the deposit is unaccompanied by acts or
declarations indicating an intention to donate the fund,
then it is not a completed gift to A, and the account falls
into B’s estate upon B’s death. Pomerantz v. Pomerantz,
supra; Booth v. Bank, 162 Mass. 457; Bank v. Gleason, 75
I1l. App. 251; Beaver v. Beaver, 117 N.Y. 421; Peninsular
Sav. Bank v. Wineman, 123 Mich. 257.

This office is of the opinion that the Registers of Wills
should require that the executor or administrator of an es-
tate report such accounts as assets of the estate of the
deceased depositor, unless the executor can satisfy the Reg-
isters that the depositor had made a completed gift of the
funds to the minor prior to death.

C. FERDINAND SYBERT, Attorney General.

JAMES O’C. GENTRY, Asst. Attorney General.
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CIGARETTE TAX—DiIvVISION oF CO0STS BETWEEN STATE AND
SUBDIVISIONS IMPOSING LoCAL TAX—METHOD OF AP-
PORTIONMENT WITHIN DISCRETION OF COMPTROLLER.

April 4, 1960.

Mr. B. F. Nossel,
Chief Deputy Comptroller.

You have requested our opinion as to the proper method
to be used in allocating the expense incurred in the collection
of State and local cigarette taxes as required by Section
460 (c), Article 81, Annotated Code of Maryland (1957 Ed.),
which reads as follows:

“The Comptroller shall pay to each county and
the City of Baltimore, the local tax on cigarettes, if
any imposed in that political subdivision and col-
lected by the Comptroller under the provisions of
this subtitle, less its proportionate amounts of the
salaries for and expenses of administering the
provisions of this subtitle, and less a reserve for
refunds. The balance shall be paid into the general
funds of this State.”

The State tax is 3¢ per pack and the following subdivisions
assess a local cigarette tax in the following amounts:

Baltimore City 3c per pack
Baltimore County 3¢ ”
Carroll County 2¢ ”
Harford County 2c "
Montgomery County 2c ”
Garrett County 1c ”

These local taxes, which are collected by the Comptroller
along with the State tax, are not represented by separate
stamps; a single stamp represents both the county and the
State tax.

You state that during the first year of operation, July
1, 1958—June 30, 1959, it was impossible to determine in
advance what the cost of administration would be, and that
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therefore an arbitrary percentage of the gross collections
was set aside out of which the expenses were paid, with the
understanding that an adjustment would be made for the
actual expenses at the end of the year. The actual expenses
to be distributed for that year have been found to be
$264,283.96. At least three methods of apportioning these
expenses have been advanced by various parties, each
method being said to be the proper one under Section 460 (c).

1. The first method to be discussed, and the one recom-
mended by the State Auditor, is the so-called “gross sales
method”. Under this approach, the total expenses would be
apportioned on the basis of the gross revenues received
pursuant to the following process:

(a) The gross revenue from sales in each of the above-
mentioned subdivisions is first ascertained and is then com-
pared to the total revenue received throughout the State.
Using Baltimore City as an example, and taking the sta-
tistics for the first fiscal year of operation, the sales within
that subdivision amounted to $7,649,520 or 42.543% of the
total State-wide revenue of $17,980,500.

(b) The total expenses ($264,283.96) are then multiplied
by 42.543% and the product, $112,435.44, is considered to
be the portion of the total expense incurred in collecting the
revenue in Baltimore City.

(c) However, since part of the revenue so collected within
Baltimore City represents State taxes and part City taxes,
the $112,435.44 must be further apportioned. As Baltimore
City imposes a 8¢ per pack tax and the State a like amount,
this cost is apportioned on an even basis, each bearing
$56,217.72 or 50% of the total. In those counties where the
local tax per pack is less than the State tax, the cost charged
to operations in each such county, after being ascertained as
in steps (a) and (b) above, is then apportioned between
the State and county according to the ratio of their per
pack taxes.

Under the gross sales method, the subdivisions imposing
local taxes would bear $90,542.20 of the total expense of
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$264,283.96 and the State would bear the remaining $173,-
741.76. Of the amount which would be borne by the State
under this method, some $77,281.51 would represent the
costs attributable to the 18 counties in which no local tax
is imposed but in which $5,257,830 of State taxes were
collected on cigarette sales during the fiscal year in question.

2. The second method advanced is the so-called “stamps-
sold method”. Under this method, the total expenses of
$264,283.96 would be apportioned on the basis of the number
of stamps sold within each subdivision. Using this approach,
the percentage of the total expenses to be attributed to
operations in Baltimore City would be only 32.357%, since
127,492,000 stamps were sold within that subdivision out
of the total 394,020,000 stamps sold throughout the State.
This would result in Baltimore City operations being
charged with $85,513.66 of the total expenses. At this point
in the formula, the share attributable to Baltimore opera-
tions would be apportioned between the City and the State
on the basis of revenue received, i.e., on a 50-50 basis, re-
sulting in a charge against each in the amount of $42,756.83
and an increase in net payments to Baltimore City of
$13,460.89 over that payable under the first method. The
expenses chargeable against the other counties would be
determined in the same manner and apportioned in the
same way. Under this method the subdivisions would bear
a total of $70,591.78 and the State a total of $193,692.18, of
which $117,556.80 would be attributable to the operation
in the 18 counties which impose no local tax. This method
would decrease the net revenue to the State by $19,950.42
under that produced by the first method.

3. The third method to be discussed, and the one advo-
cated by Baltimore City, is likewise a stamps-sold method,
but is somewhat different from the second method discussed.
Under this method, the amount chargeable against the op-
erations in each subdivision is the same as under the second
method, but the manner in which it is shared between each
subdivision and the State is different. Unlike the second
method which proceeds at step (c¢) on a revenue basis, the
so-called “Baltimore City method” would apportion the ex-
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penses on a 50-50 basis in all subdivisions imposing local
taxes on the theory that it costs the same to issue one stamp
regardless of whether it is for a total State and County tax
of 6¢, as in the case of Baltimore City, or 4c, as in the case
of Garrett County. Insofar as Baltimore City and Baltimore
County are concerned, this method would result in precisely
the same division of expense for the fiscal year in question
as under method No. 2, since in those subdivisions the
revenue method also results in a 50-50 split under present
tax rates. The net result under this method would be to
increase the charge against the remaining counties and to
lower the total expenses borne by the State by approximately
$2,500.

Baltimore City maintains that the method which it sug-
gests is the only proper one. The State Auditor, on the other
hand, argues that a stamp-sold approach is not an accurate
method of apportioning costs in a case of this nature since
it overlooks the fact that the cost of purchasing the stamps
accounts for less than 40% of the total expenses, the re-
mainder going to items which do not necessarily bear a
direct relation to the number of stamps sold. He points out
that of the some thirty-odd State employees engaged in
collecting cigarette taxes, only one actually handles the
stamps themselves; twenty-six are engaged in auditing the
records of cigarette vendors and in investigating alleged
violations; four perform stenographic and record keeping
services. In view of this, the State Auditor maintains that
the only fair way to apportion the expenses is on the basis
of the revenue received under the first method discussed
above.

Section 460 (c) does not define what is meant by the term
“proportionate amounts of salary for and expenses of ad-
ministering the provisions of this subtitle”. Dictionary defi-
nitions of the term “proportionate” do not aid us in the
solution of the present problem since they refer to ratios
based upon determined frames of reference. Nor do we find
any aid in the judicial decisions in this State defining the
phrase as used in contracts or under general principles of
law. See, for example, Hammaker v. Schleigh, 157 Md. 652,
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665. Judicial decisions from other States likewise offer little
help since they all proceed upon factual situations in which
the basic frame of reference is beyond dispute. (See cases
collected, Words and Phrases, Vol. 34A, pp. 427-432.) In
view of the lack of any definite meaning of the term as used
under general law and the lack of any definition in the Act
itself, we are of the opinion that Section 459 authorizes the
Comptroller to adopt a rule or regulation defining the mean-
ing of that term since that section specifically authorizes
and empowers him “to make, adopt and amend such rules
and regulations as he shall deem necessary to carry out the
provisions of this subtitle, and to define any words or terms
used herein.”

Since any of the three methods suggested could reasonably
be adopted by the Comptroller as a definition of the term
“proportionate amounts, ete.”, we are of the opinion that
any one may be selected by him. We do not believe that it
can be said that the gross revenue method, or the stamps-
sold method, or the Baltimore City method is the only way
in which the proportionate amounts chargeable to the sub-
divisions can be determined. Each method proceeds upon a
reasonable basis; none can be said to be “exact”. But the
very nature of the problem renders exact computation im-
possible; and the wording of the statute does not require
it. The statute requires the costs to be apportioned on a
fair and reasonable basis and we think that each of the
three methods meets that requirement.

Having reached this decision as to the legal authority
of the Comptroller, we feel that any recommendation by
this office as to the method to be ultimately selected would
constitute an invasion into the field of policy making.

C. FERDINAND SYBERT, Attorney General.
JOHN MARTIN JONES, JR., Asst. Attorney General.
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REAL PROPERTY—NO EXEMPTION FOR PROPERTY OWNED BY
FOREIGN DIPLOMATS—LIABLE FOR SCHOOL TAXES EVEN
IF NO CHILDREN ATTENDING SCHOOL.

April 12, 1960.

Mr. Bernard F. Nossel,
Chief Deputy State Comptroller.

You have forwarded to us an inquiry from the Chief of
the Courtesies and Privileges Section, Office of the Chief of
Protocol of the Department of State of the United States,
with enclosures. It appears that the Labor Counselor of the
Swiss Embassy owns and resides on property located in
Montgomery County, Maryland. Our opinion is requested
as to whether the Counselor is liable for real property taxes
on this land and improvements, and particularly whether
the Counselor is liable for the Montgomery County School
tax which is based on the real property assessment.

The Department of State does not direct our attention
to any treaty between the United States and Switzerland
which might be thought to deal with the problem. It further
appears that the property involved is used by the Coun-
selor as his residence and no point is raised that the prop-
erty is used by the Counselor in connection with his official
diplomatic duties.

In 39 Opinions of the Attorney General 319, our opinion
was requested as to whether the Burmese Government
would be exempted from the payment of ordinary taxes
on property located in Montgomery County, Maryland,
which that Government was then considering purchasing.
It was held that the property would not be exempt from
taxation. This conclusion was based on Article 81, Section
7(1) of the Annotated Code of Maryland (1951 Edition,
now Section 8(1) of the 1957 Edition), which provides
that all real properties in this State, by whomsoever owned,
shall be subject to assessment for ordinary taxes, unless
exempted under Section 9 or governed by the provisions of
Section 10, which are inapplicable. There was and is no ex-
emption for property owned by a foreign government under
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Section 9. There is no special exemption for property owned
by foreign diplomats under Section 9. We are therefore of
the opinion that property owned by a foreign diplomat, in
his private capacity, is not exempt.

This conclusion would appear to be in accordance with
the principles set forth in Hyde, International Law, 2d Rev.
Ed. (1945), Vol. II, Section 440A, page 1278, in which it
is stated:

“The mere circumstance that property is owned
by a diplomatic officer does not necessarily indi-
cate that, at least when it is not employed for a
public purpose associated with his mission, it is
exempt from taxation, or that the owner is free
from an obligation as such to pay taxes thereon.”

We are further of the opinion that the Counselor is
liable for the school tax even though he has no children at-
tending school in Maryland. A tax does not cease to be oper-
ative as to an individual because the taxpayer does not
benefit directly in the objects for which the tax funds are
expended when, under the scheme of taxation, he benefits
as a member of the group for the welfare of which the tax
is imposed. One who pays ordinary taxes is not supposed
to receive any equivalent for his taxes except the common
benefits of government. Pumphrey v. County Commissioners,
212 Md. 536, 542 (1957). This concept was expressed by
the Supreme Court in 1905 in Union Refrigerator Transit
Co. v. Kentucky, 199 U. S. 194, 50 L. ed. 150, where the
Court stated at 199 U. S., page 203:

“But notwithstanding the rule of uniformity
lying at the basis of every just system of taxation,
there are doubtless many individual cases where
the weight of a tax falls unequally upon the owners
of the property taxed. This is almost unavoidable
under every system of direct taxation. But the tax
is not rendered illegal by such discrimination.
Thus, every citizen is bound to pay his proportion
of a school tax, though he have no children; of a
police tax, though he have no buildings or personal
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property to be guarded; or of a road tax, though
he never use the road.”

Since no special treatment is afforded foreign diplomats
under Maryland law, the foregoing principles would apply
with respect to the Swiss Labor Counselor’s liability for
school taxes in the matter you present.

C. FERDINAND SYBERT, Attorney General.
LAWRENCE F. RODOWSKY, Asst. Attorney General.
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PERSONAL PROPERTY—ALTHOUGH APPEALS FOR PRIOR YEARS
DETERMINE ASSESSMENTS ERRONEOUS, NO REFUND
ALLOWABLE FOR SUBSEQUENT YEARS, NOT APPEALED,
INVOLVING SAME ERROR IN ASSESSMENTS MADE PRIOR
TO DECISION.

April 18, 1960.

Mr. Albert W. Ward, Director,
State Department of Assessments and Taxation.

Re: Alban Tractor Co., Inc.

You have requested our opinion as to whether a taxpayer
is entitled to a refund of personal property tax for the years
1957 and 1958. We understand the facts to be as follows:

The taxpayer appealed its final assessment of tangible
personal property for the years 1955 and 1956 to the State
Tax Commission, to the Circuit Court for Baltimore County
and to the Court of Appeals of Maryland. The issue involved
was whether certain property, in form owned by the tax-
payer and leased to its customers, was assessable to the
taxpayer or whether the lease was in legal effect a sale,
under which the retention of title was only a security in-
terest or devise, so that the personal property involved was
not assessable to the taxpayer. In Alban Tractor Co., Inc. v.
State Tax Commission, 219 Md. 593, decided April 17, 1959,
the issue was resolved in favor of the taxpayer.

While this litigation was pending, the taxpayer was
contacted, probably by telephone, by one of the assessors in
your office and requested to furnish a schedule of leased
equipment for purposes of the assessment for the year 1957.
This information was furnished by the taxpayer by letter
dated April 12, 1957. A notice of tentative assessment,
which included the leased equipment, was mailed to the
taxpayer on July 10, 1957. The notice of tentative assess-
ment contained the usual language, “You are hereby warned
that this tentative assessment will become final and con-
clusive unless written application for a change therein shall
be presented to the Commission within twenty (20) days
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from the date of this notice”. No written application for a
change in the tentative assessment was made by the tax-
payer and no appeal was taken from the assessment which
became final twenty (20) days after the aforesaid notice.

Again, while the litigation with respect to the years 1955
and 1956 was pending, the taxpayer was requested to
furnish a schedule of leased equipment in connection with
the assessment for the year 1958. This was furnished under
cover of a letter dated April 15, 1958, which stated in part,
“We are supplying this information under protest and are
awaiting final decision in litigation pending in this matter”.
The usual form of notice of tentative assessment containing
the above quoted warning to the taxpayer was mailed on
May 6, 1958. The assessment included the leased equipment.
No written protest or request for a hearing was made by
the taxpayer subsequent to the notice. No appeal was taken
from the assessment for the year 1958.

The taxes for the years 1957 and 1958 have been paid.

It would seem clear that the taxpayer is not entitled to a
refund with respect to the taxes paid for the year 1957.
Article 81, Section 213, relating to refunds of ordinary
State taxes, provides:

“No refund shall be made, approved or certified
in any case where it appears that the assessment
upon which such taxes were levied and collected
has become final and has not been modified on
appeal as provided in this article, and the only
basis for the refund is a claim that such assess-
ment was erroneous or excessive.”

A similar provision is set forth in Section 214 concerning
refunds of ordinary County or City taxes. Under the de-
cision in the Alban Tractor case, it is now known that the
assessment levied for the year 1957 was probably an er-
roneous one. However, the word “‘erroneous” as used in the
refund statute ‘“is broad enough to cover all types of error,
even those that may invalidate an assessment or render it
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void. This is not only the plain meaning of the word, but
such construction would appear to carry out the legislative
policy to make the remedy by way of appeal exclusive in
this type of case”. Wasena Housing Corp. v. Levay, 188 Md.
383, 394 (1947).

Taxpayer’s assessment for the year 1957 constituted a
new assessment. See Article 81, Section 251. It was incum-
bent upon the taxpayer to appeal from the final assessment
for that year in order to preserve and keep open its legal
contention as to the leased equipment. The taxpayer ¢id not
do this and has paid the taxes for that year. The assessment
for the year 1957 has been allowed to become final and
remains on the books for that year. See Wasena Housing
Corp. v. Levay, supra; La Belle v. State Tax Comm., 217 Md.
443 (1958), cert. den’d. 358 U.S. 889, 3 L. ed. 2d 117, 79 S.
Ct. 135; 40 Opinions of the Attorney General 443. The
decision of the Court of Appeals in the Alban Tractor case
does not affect this conclusion, since that case related only
to the years 1955 and 1956. The principle set forth in the
Court of Appeals decision involving the taxpayer cannot be
applied to the 1957 assessment since it is now final, even
though probably erroneous. A refund would, therefore, not
be properly allowable.

We do not intend to intimate by the reference to Article
81, Section 251, that the result would be otherwise if a real
property, as opposed to a personal property, assessment
were involved, but we express no opinion on this question
which is not presented.

It is also our opinion that the same conclusion applies
with respect to the assessment for the year 1958. This
is not altered by reason of the statement in the taxpayer’s
letter of April 15, 1958, that the additional information
concerning leased equipment was furnished under protest.
As of that date, the appeals by the taxpayer from the assess-
ments for the years 1955 and 1956 had not been finally
adjudicated. As we interpret the statement in the tax-
payer’s letter, it was intended only to indicate that, by the
act of furnishing the additional information which was not
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initially reported, the taxpayer did not intend to waive its
position that the leased equipment was not assessable to it.
We do not believe that the letter is to be considered as a
protest of a tentative assessment for the year 1958, which
had not at the time been made. Moreover, under Regulation
3(b) of the then State Tax Commission, it was provided:
“No protests shall be entertained by the Commission unless
made in writing within (twenty) days from the mailing
of the notice of tentative assessment.”

This conclusion would seem required by the policy of
the ordinary tax statutes which place the obligation on the
taxpayer to challenge alleged erroneous assessments by way
of appeal. To conclude otherwise would be to hold, essential-
ly, that it is the obligation of the assessor to make a timely
protest for the taxpayer when the assessor has acquired
some knowledge prior to the actual making of the assess-
ment that the assessment is not in accordance with the
opinion or belief of the taxpayer. In the matter at hand,
the tentative notice of assessment clearly advised the tax-
payer that the assessment would become final if written
application for a change was not made within twenty days.
Since none was made, no appeal was taken, and the taxes
Lkave been paid, we are of the opinion that the assessment
is final and that no refund is properly allowable for the
year 1958,

It is also our opinion that the decision in State Taz Comm.
v. Bullis School, 218 Md. 558 (1959), does not alter this
result. The principle of collateral estoppel was therein
applied with respect to the assessment for a year in which
the right to question the validity of the assessment had
been preserved by appeal. Thus, as to the matter at hand,
had “protective appeals” been taken for the years 1957 and
1958, the decision in the Alban Tractor case would seemingly
govern the cases for the two subsequent years. Likewise,
taxpayer’s favorable decision would seem to operate as a
collateral estoppel on the point therein involved as to future
assessments of the taxpayer where there has been no suffi-
cient change of facts and circumstances. However, we are
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of the opinion that there is no existing statutory authority
under which taxpayer’s final assessments for the years 1957
and 1958 can now be corrected or revised, or a refund made
of the taxes which have been paid.

C. FERDINAND SYBERT, Attorney General.

LAWRENCE F. RODOWSKY, Asst. Attorney General.
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INHERITANCE TAX—DETERMINATION OF GIFTS MADE IN
CONTEMPLATION OF DEATH—ELEMENTS To BE FOUND
IN ESTABLISHING NATURE OF INTER VIVOS GIFTS.

May 13, 1960.

Mr. Harry Newcomer,
Register of Wills for Washington County.

Re: Estate of George H. Lemen

You have asked our advice in determining whether cer-
tain gifts made during the lifetime of the above decedent
were in contemplation of death and therefore taxable. The
decedent died in May, 1958, testate, at the age of 89, leaving
an estate of approximately $4,000. Between November, 1956
and December, 1957, he had made gifts of over $140,000 to
his daughter and of over $6,000 to his son-in-law. Mr.
Lemen’s physician submitted an affidavit to the effect that
he was in “good health for a man of his years”.

Under Article 81, Section 151, of the Annotated Code of
Maryland (1957 Ed.), any transfer of a material part of a
decedent’s property in the nature of a final disposition
thereof made by decedent within two years prior to his
death, except a bona fide sale for an adequate and full con-
sideration in money or money’s worth, shall, unless shown
to the contrary, be deemed to have been made in contem-
plation of death within the meaning of this Section. It is
undisputed in the present case that this transfer was made
within two years prior to death. It is likewise clear that the
transfer of $150,000 by this decedent, who subsequently
left an estate of $4,000, constitutes a material part (if not
virtually all) of the decedent’s property. 39 Opinions of the
Attorney General 269. The question to be determined in the
present case, therefore, is whether the facts produced on
behalf of the Executor overcome the statutory presumption
and justify a finding that the transfer in question was not
made in contemplation of death.

The factors to be considered in a case of this nature were
set forth in 27 Opinions of the Attorney General 437, 438,
as follows:
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“Whether a transfer is made in contemplation
of death is a question of fact in each case, de-
pendent upon circumstances and conditions such
as age, health, nearness of the time of transfer to
death, similarity of disposition under the transfer
to that normally to be expected at death, the pres-
ence or absence of motives for the transfer asso-
ciated with life rather than death, and other perti-
nent and relevant tests too numerous to mention.”

In Supreme Court of the United States v. Wells, 283 U.S.
102, 119, the Court stated:

“There can be no precise delimitation of the
transactions embraced within the conception of
transfers ‘in contemplation of death’, as there can
be none in relation to fraud, undue influence, due
process of law, or other familiar legal concepts
which are applicable to many varying circum-
stances. There is no escape from the necessity of
carefully scrutinizing the circumstances of each
case to detect the dominant motive of the donor in
the light of his bodily and mental condition, and
thus to give effect to the manifest purpose of the
statute.”

Other opinions of this office which have considered this
question are: 24 Opinions of the Attorney General 925; 27
Opinions of the Attorney General 408; 31 Opinions of the
Attorney General 229; 32 Opinions of the Attorney General
288; 40 Opinions of the Attorney General 458; and 41
Opinions of the Attorney General 2086.

In considering the various factors which determine
whether a transfer has been made in contemplation of
death, the following circumstances of the present case are
pertinent:

1. Because of this man’s very advanced age, 89 years,
the gifts were certainly given in lieu of a testamentary be-
quest, and were therefore in contemplation of death. Since
Mr. Lemen retained virtually no other property after these
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gifts, the gifts were in the nature of a final disposition of
his estate.

2. The gifts bear an unmistakable similarity to the
type of disposition which might normally be expected at
death. He in effect gave his estate to his only child.

3. Health—While the physician certifies to good health,
he qualifies that testimonial by adding ‘for a man of his
years”. Certainly most of the infirmities of age must have
been present. It would seem that his age more than offsets
his health.

4. It would appear that Mr. Lemen was motivated by
thoughts of death rather than life. There is no indication
that the daughter had any urgent needs at the time of these
gifts. He was merely giving his estate to her in his lifetime
rather than as a legacy.

The gift, having been made within two years of death, is
to be presumed to have been made in contemplation of death
unless clearly shown to the contrary by the executor. While
the determination is to be made by you, it would seem that
there are ample grounds ruling that the gifts were in con-
templation of death and are taxable.

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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INHERITANCE TAX—FORMULA FOR DETERMINING TAX OF
PRrRIMARY LIFE ESTATE FOR SUCCESSIVE LIFE INTERESTS.

May 27, 1960.

Mr. Leroy C. Shaughnessy,
Register of Wills for Baltimore City.

Re: Estate of Adolf L. Hamburger

You have asked advice in the procedure to be followed in
evaluating certain life interests in the above estate. The will
provides for a residuary trust. This grants a life interest in
the widow with broad powers of invasion. The widow was
51 years of age at the time of the testator’s death. Upon
death of the widow, the income of the trust estate is payable
jointly to two sisters, aged 70 and 67. The husband of one
sister, aged 69, succeeds to that sister’s share upon her
death. The entire income is payable to the survivor of these
three for life. Following the death of these three, the
income is payable jointly to a nephew and niece, ages 41
and 45, for life. The spouses of these two, ages 43 and 55,
succeed to the respective shares of the nephew and niece
upon death of each. The entire income is payable to the
survivor of these four persons for life. Upon death of all
the corpus is payable to charity.

The widow’s life interest is taxable at 1% and upon pay-
ment of any of the principal to her by the trustee, this like-
wise is taxable at 1%. The factor to be used in calculating
her life interest is .50785.

The widow’s life estate is to be followed by bare life
interests in seven other persons, all collaterals, and all sub-
ject to a 715 % tax. Inasmuch as the tax rate applicable to
each of these is the same, it is permissible to calculate the
value of all of these succeeding life interests collectively,
using the youngest life among all seven as the basis. The
youngest of these collaterals is the nephew who was 41
years of age at the time of the testator’s death.

The method to be followed is described in CCH Estate
and Gift Tax Reporter, Vol. 2, par. 8003.10, Example 3.
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This procedure indicates a factor to be used to find the
present value of an income from $1.00 until the death of the
last to die of two persons aged X and Y. The formula is
expressed as

A
XY

Following this formula and using Table III, par. 8003.55
with 51 and 41 as the ages (widow and nephew), we find
that the combined value of the life interests of the widow
and nephew in $1.00 would be $0.67122. Since we already
know the factor determining the widow’s life interest to be
50785 (Table I, par. 8003.45), that factor subtracted from
the factor for the combination will give us .16337. This
factor can be used to determine the present value of the
nephew’s interest. Since the nephew is the youngest life, all
preceding life interests are merged in his. The factor of
.16337 can be applied therefore to determine the current
value of all life interests which follow that of the widow.

Of course, the collaterals, who have contingent life inter-
ests, have the option of waiting until their respective inter-
ests vest in possession and at that time paying the tax on
the value of that interest.

C. FERDINAND SYBERT, Attorney General.

JAMES O’C. GENTRY, Asst. Attorney General.
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INHERITANCE TAX—TAXABILITY OF VESTED REMAINDER
UPoON DEATH OF ONE OF LIFE TENANTS.

June 9, 1960.
Mrs. Kathryn J. Corddry,
Register of Wills for Worcester County.

Re: Estate of William J. Benson

You have asked advice as to the inheritance tax due in
the above estate. The facts disclose that in 1952, the dece-
dent and his wife were granted, by deed, a life estate, as
tenants by the entireties, in certain real property, with full
powers of sale. Upon death of the survivor, without having
exercised the power of sale, the remainder interest shall
pass equally to two sons as tenants in common. Mr. Benson
died in April 1960.

By reason of the above deed, the life interest of Mrs.
Benson, who is now the survivor, continues. She still re-
tains full power of sale. The vested remainders of the two
sons remain unchanged. Their right to possession and en-
joyment is postponed until the death of surviving life
tenant, if there has been no sale in the interim.

In the light of the above facts, we are of the opinion that
the recent death of Mr. Benson has occasioned no taxable
event as to this property. Mrs. Benson is exempt from tax
by reason of being a surviving tenant by the entirety.
Article 81, Section 151 of the Code. The two sons have
taken nothing more than they acquired in 1952. The deed
was too remote in time to be considered a gift in contem-
plation of death.

Upon death of Mrs. Benson, the full value of the prop-
erty in fee will be subject to a 1% tax from the two sons,
if it has not been previously sold. This is so because the
present life interest of Mrs. Benson, coupled with a power
of sale, is deemed to be “dominion” under Section 151, and
the tax applies to the passage of any property in which the
decedent held any “dominion.”

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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REAL PROPERTY—BLIND PERSON EXEMPTION—APPLICATION
T0 ENTIRETIES, JOINT AND IN COMMON TENANCIES.

August 16, 1960.

Mr. Albert W. Ward, Director,
State Department of Assessments
and Taxation.

You have asked our opinion concerning the construction
of Article 81, Section 9(35) of the Annotated Code of Mary-
land (1957 Ed.), which, inter alia, provides for an exemption
from real property taxes in favor of certain blind persons
as therein defined. The statute provides: “The dwelling
house and the lot or curtilage whereon the same is erected
of any blind person shall also be exempt from taxation up
to an assessed value of $6,000, in any instance; . . .”.
Dwelling house is defined by Section 9(35) (d) as “. .. any
one-family or two-family building or structure owned and
occupied by a claimant as his legal residence in this State,
and includes any out houses or appurtenances belonging
thereto or usually enjoyed therewith.”

You ask, first, whether a blind person owning property
with his spouse as tenants by the entireties is entitled to
the exemption. Under the common law theory of tenancy by
the entireties property so held is not owned either by the
husband or by the wife to the extent of any undivided
interest. It is considered to be held by the husband and wife
as constituting a single entity. Under the rule that tax
exemptions must be strictly construed, and under the com-
mon law concept that property owned by tenants by the
entireties is owned by this unique entity comprised of both
husband and wife, the result could be reached that no
exemption whatsoever would be allowable in the situation

which you pose, since the blind person would not own the
dwelling.

However, while exemptions from taxation are to be
strictly construed, they are not to be construed so strictly

as to defeat the intention of the Legislature. Armeco Steel
Co. v. State Tax Commission, 221 Md. 30 (1959). Section
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9(35) (d) clearly contemplates that the dwelling house
afforded exemption may be a family dwelling. In addition,
the Legislature undoubtedly was aware of the general prac-
tice in this State for married persons to hold title to their
dwellings as tenants by the entireties. Since the intention
to grant some exemption is clear and since the very strict
construction above noted would defeat that intention in
many cases, we are of the opinion that such a construction
is to be rejected and conclude that property of a blind per-
son, held with the spouse as tenants by the entireties, is
entitled to exemption.

You next inquire how the exemption is to be calculated.
Assuming the example of a property assessed for Seven
Thousand ($7,000.00) Dollars, you ask whether the exemp-
tion should be Six Thousand ($6,000.00) Dollars, that is,
applied to the whole, or whether it is Three Thousand Five
Hundred ($3,500.00) Dollars, by applying the maximum
Six Thousand ($6,000.00) Dollar exemption only to one-
half of the total assessed valuation. Under the theory of
tenancy by the entireties, under which title is held by the
unique entity, neither the husband nor the wife has the
power, acting individually, to alienate the property or any
interest therein. Since no individual interest of the blind
person is divisible during the tenure of the tenancy, we are
of the opinion that the maximum Six Thousand ($6,000.00)
Dollar exemption should be applied against the total as-
sessed valuation of the property and not against a one-half
interest therein.

You finally inquire whether property owned by a blind
person as a joint tenant, or as a tenant in common with a
third person, not the spouse of the blind person, should be
eranted the exemption applied to the total assessed valua-
tion, or to the particular interest of the blind person there-
in. Tenancy in common and joint tenancy are distinguish-
able from tenancy by the entireties in that the interest of
a tenant in the two former tenancies is alienable, tnter vivos,
by the action of one of the tenants without the concurrence
of the other tenant. We are of the opinion that the exemp-
tion, in situations of this type, should be applied only to the
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undivided interest of the joint tenant or tenant in common,
and not against the total assessed valuation. Such a con-
struction of the statute will not have the effect of depriving
the blind person of any exemption, and will give effect to
the cardinal principle that exemptions are to be strictly
construed.

STEDMAN PRESCOTT, JR., Deputy Attorney General.
LAWRENCE F. RODOWSKY, Asst. Attorney General.
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INHERITANCE TAX-—RETIREMENT SYSTEM FUNDS IN NATURE
OF INSURANCE PROCEEDS ARE NOT TAXABLE UNLESS
PAYABLE T0 DECEDENT’S ESTATE.

September 28, 1960.

Mrs. Virginia M. Black,
Register of Wills for
Montgomery County.

Re: Estate of Elizabeth B. Jones

You recently requested advice as to whether proceeds
payable from the State Employment Retirement System by
reason of the death of the above decedent are taxable.

With regard to retirement system funds, we find that
these are in the nature of insurance proceeds and are to be
accorded the same treatment. That is to say, if the death
benefits payable under the retirement system are desig-
nated to be paid to the decedent’s estate, then such proceeds
would be taxable. However, if a specific beneficiary is named
to receive such death benefits as are payable, then such
proceeds would not be subject to the tax.

Since you have indicated that in the case of the above
decedent, her sister was named beneficiary, it is our c¢pinion
that those funds would not be subject to inheritance tax.

C. FERDINAND SYBERT, Attorney General.

JAMES O’C. GENTRY, Asst. Attorney General.



221

SALES AND USE TAXES—COMMENCEMENT OF LEGAL ACTION
AGAINST CORPORATION FOR UNPAID SALES AND/OR USE
TAXES DoES NOT SUSPEND STATUTE OF LIMITATIONS AS
TO ACTION AGAINST CORPORATION’S OFFICERS.

October 5, 1960.

Mr. Edward F. Engelbert,
Chief, Retail Sales Tax Division,
State Comptroller’s Office.

We have your inquiry as to whether or not the six year
statute of limitations for the commencement of actions for
the collection of unpaid retail sales tax bars an action for
the collection of this tax against the officers of a corporation
which has failed to remit such tax, when an action against
the corporation to collect such tax is commenced within the
six year statutory period, but an action against the officers
in their individual capacities is not.

It is the opinion of this office that the failure to institute
such action against the corporate officers within the statu-
tory period, even though such an action was timely com-
menced against the corporation itself, bars any further
action by your office against the corporate officers.

Section 328, Article 81, Annotated Code of Maryland
(1957 Ed.), imposes personal liability on corporate officers
for sales tax required to be collected by a corporation in the
following terms:

“The vendor and any officer of any corporate
vendor shall be personally liable for the tax col-
lected or required to be collected under this sub-
title. . . . Any vendor who fails to collect the tax,
and any officer of a corporate vendor which fails
to collect the tax, pursuant to this sub-title and
the regulations prescribed hereunder shall, in addi-
tion to all other penalties, be personally liable to
the State for the amount uncollected.”

Section 342 (a) then further provides:

“The tax imposed by this sub-title and all in-
creases, interests and penalties thereon shall be-
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come, from the time due and payable, a personal
debt of the person liable to pay the same to the
State of Maryland. An action may be brought at
any time within six (6) years from the time the
tax shall be due and payable by the Comptroller in
the name of the State to recover the amount of any
taxes, penalties and interest due under the provi-
sions of this sub-title, but such actions shall be
utterly barred after the expiration of the afore-
said six (6) years.”

In effect, the statutory scheme in the case of corporate
vendors gives the State two sources against which to assert
its claim for unpaid sales tax, the corporation itself or its
officers. Section 342(a) provides, however, that the State
must take legal action to collect the tax within six years
from the time the tax becomes due, and the commencement
of any action to collect such tax after the expiration of the
six year period is utterly barred.

The fact that appropriate action was taken against the
corporation within the requisite period does not suspend
the running of limitations against the corporate officers. It
is generally recognized that where a legal proceeding is
timely brought against a corporation, partnership or as-
sociation, and after the period of limitations has elapsed,
officers of the corporation or others are brought into the
proceeding by amendment, the statute of limitations consti-
tutes a bar to suit against the added defendants. Bruun ».
Katz Drug Co., 359 Mo. 334, 221 S.W. 2d 717; Grant v.
Carpenters’ Dist. Council, 322 Pa. 62, 185 A. 273; Craig v.
San Fernando Furniture Co., 89 Cal. App. 167, 264 Pac. 784.

The courts adopt the view that the corporation or other
business group is a separate and distinet entity from its
officers or members for the purposes of the running of the
statute of limitations, and suit against the former does not
suspend the statute as to the latter. The logic of these cases
would seem equally applicable whether the new defendant
is joined in a suit already instituted or is proceeded against
by an independent action. Bassett v. St. Albans Hotel Co.,
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47 Vt. 313. It is true that in special circumstances, some
jurisdictions permit a new defendant to be made party to
a suit after limitations have seemingly expired, but these
cases deal with situations such as a misnomer of the original
party defendant who is actually one and the same as the
“new” defendant. Western Union v. State, use of Nelson,
82 Md. 293. Such special circumstances are not present
here. Maryland recognizes the principle that when suit has
been timely filed as to a party defendant in one capacity, the
statute will not be tolled as to suit against him in another
capacity. Alexander v. Rose, 181 Md. 447. We read this
case as an indication that Maryland would follow the au-
thorities referred to above in holding that a suit against a
corporation does not suspend limitations as to a suit on
the same matter against the corporate officers.

The courts have also recognized that suits timely brought
by tax collectors against one defendant cannot be maintained
against another defendant after the period of limitations
has expired. Town of Wendell v. Scarboro, 213 N.C. 540,
196, S.E. 818; Jaicks v. Sullivan, 128 Mo. 177, 30 S.W. 890.

We therefore conclude that the State is now barred by
limitations from bringing any action against the corporate
officers in this matter.

C. FERDINAND SYBERT, Attorney General.

WiILLIAM J. McCARTHY, Asst. Attorney General.
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INHERITANCE TAX—TAXABILITY OF BEQUEST TO0 “THE OLD
KENT CHAPTER D.A.R.”.

November 16, 1960.

Mr. E. Randolph Burgess,
Register of Wills for Kent County.

Re: Estate of Ann B. Smith

On July 29, 1960, we wrote you advising of the inherit-
ance tax consequences of certain bequests in the above
estate. You request a ruling on the $1,000.00 bequest to
“The Old Kent Chapter D.A.R.”.

We find that the Daughters of the American Revolution
have been granted a Federal income, estate and gift tax
exemption by the United States Treasury Department (rul-
ings 7/5/49 and 7/29/60), which exemption extends to all
of its “subordinate units”. We have also received a financial
statement of the Kent Chapter for 1958-1959 and 1959-
1960. The expenditures indicate that a substantial amount,
in relation to income, is spent for educational and charitable
purposes in Maryland, notably the Washington College
scholarship program. The furtherance of educational objec-
tives is one of the principal aims and purposes set out in
the charter.

For the reasons stated we rule that the bequest to “Old
Kent Chapter of the Daughters of the American Revolution”
is exempt under the provisions of Art. 81, Sec. 150 of the

Code.
C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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INHERITANCE TAX—NATIONAL HEADQUARTERS OF VETERANS
OF FOREIGN WARS QUALIFIES FOR TAX EXEMPTION.

December 13, 1960.

Myr. Thomas M. Eichelberger,
Register of Wills of Frederick County.

Re: Estate of George D. Stull

You ask our advice with regard to a bequest by the above
decedent to the “National Headquarters of the Veterans of
Foreign Wars of the United States in Kansas City, Mis-
souri, to be used primarily for the benefit of disabled vet-
erans and their dependents within the State of Maryland.”

The Veterans of Foreign Wars is chartered by Congress,
U.S.C.A., Title 36, Chapter 7A, Sections 111-120, and its
purposes are stated to be “fraternal, patriotic, historic and
educational”. One of its functions is charitable in nature,
“to assist widows and orphans” of veterans. The exemption
provided in Article 81, Section 150 of the Code applies to
organizations which are (among other things) “educa-
tional” in character, and which carry on a substantial part
of their business in Maryland or the District of Columbia.

Because of the activities of the Veterans of Foreign Wars
in the District, and because the local department is an affili-
ate of the national parent organization, it appears that the
National Headquarters of the Veterans of Foreign Wars
does qualify for exemption. It is also significant that the
bequest specifies that the funds be expended here.

For the reasons stated here and in our prior opinion to
you dated June 24, 1958, we find this bequest to be exempt
from inheritance tax. We cannot give any advice as to how
the funds should be spent once in the hands of the legatee,
nor is this a matter with which you should be concerned.

C. FERDINAND SYBERT, Attorney General.
JAMES O’C. GENTRY, Asst. Attorney General.
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TIDEWATER FISHERIES COMMISSION

CHAIRMAN MAY NoT ALso HOLD POSITION OF DIRECTOR, BUT
CoMMISSION MAY AUTHORIZE HIM ToO PERFORM DUTIES
OF DIRECTOR WHEN THAT POSITION IS VACANT.

November 30, 1960.

Hon. Walter B. Dorsey,
Leonardtown, Marylond.

You have asked whether a person may legally hold the
position of Chairman of the Tidewater Fisheries Com-
mission and, at the same time, act as Director of the Depart-
ment of Tidewater Fisheries. These positions are provided
for in Article 66, Sections 6 and 9, of the Annotated Code
of Maryland (1960 Supp.). These sections were passed in
1959 in order to reorganize the Department of Tidewater
Fisheries.

Section 6 creates the Department of Tidewater Fisheries
to administer the laws relating to the conservation and re-
habilitation of tidewater fisheries, and provides that it shall
be supervised by a Commission of five members appointed
by the Governor. The Commissioners, with the approval of
the Governor, select one of their number as Chairman. Flat
annual salaries are provided for members, with a higher
salary fixed for the Chairman.

Section 9 provides, in part, that “The Commission shall
appoint, with the approval of the Governor, a competent
person as Director of the Department of Tidewater Fish-
eries, who shall be the administrative head of the Depart-
ment and who shall personally direct its operations and ac-
tivities. The Director shall devote his full time to the work
of the Department and shall receive such salary as may be
provided in the budget. The Director shall not hold office
under or be subject to the provisions of Article 64A of this
Code, title ‘Merit System’, but he shall hold office at the
pleasure of the Commission.”

Prior to the reorganization Act of 1959, the Chairman
of the Commission on Tidewater Fisheries was the ad-



227

ministrative head of the department. In furtherance of the
transfer of administrative duties from the Chairman to the
Director, Section 9 also contains the following provision:

“Wherever reference is made in this article or
elsewhere in the laws of this State to the Chairman
of the Commission on Tidewater Fisheries, it shall
hereafter mean the Director of the Department of
Tidewater Fisheries.”

It is obvious that the legislative plan was to establish the
Director as administrative head of the Department, to
direct its operations and activities, under, however, the
control and guidance of the Commission. It is equally
obvious that it was not the legislative intent that the
Director (an employee of the Commission) should be a
member of the Commission (the directing head). A reading
of the two sections referred to shows the clear legislative
intention that the Commission should appoint someone other
than a member of the Commission as Director. See 41
Opinions of the Attorney General 313.

My conclusion is fortified by the fact that when the
Legislature has intended that a position such as the Director
here involved may be held by a member of the Board or
Commission of the same agency, it has expressly so pro-
vided. See Section 108, Article 41, Code, providing that the
Chairman of the Board of Parole and Probation shall be
the Director of Parole and Probation, and Section 1, Article
43, Code, which provides that the Director of Health may be
a member of the State Board of Health.

In view of my interpretation of the legislative intent, I
do not find it necessary to engage in any discussion of Article
35 of the Declaration of Rights, which precludes any person
from holding more than one office of profit at the same time.
Parenthetically, it is my view that the Chairman or a
member of the Tidewater Fisheries Commission is a public
officer, but that the Director is an employee and not an
officer of the State.

I understand that your question is prompted by reason
of the fact that the present Chairman of the Tidewater
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Fisheries Commission has for some time been acting as
“Acting Director” of the Department. I have been advised
that the Chairman does not receive any salary as “Acting
Director”, but receives only his salary as Chairman. I also
understand that the Chairman was authorized by the Com-
mission to perform the duties of the Director until such
time as the Commission could find a competent, permanent
Director. What I have said above should not be taken to
mean that the Commission may not authorize the Chairman,
or one of its members, or someone else to carry on the
duties of the Director until a permanent Director is found.
An anomalous situation would be created if it were held
that no one could perform the duties of the Director during
any period of time when the Department was without such
an officer. While there is no express provision for a position
of “Acting Director” during the period of any such vacancy,
the statute does commit supervision of the Department to
the Commission, and the Commission certainly has the
implied power to see to it that the administrative business

of the Department is carried on during the time of any
vacancy.

There would appear to be a duty on the part of the
Commission to make continuing efforts to employ a com-
petent person as Director, in view of the clear legislative
intent that there should be a Director who is not a member
of the Commission.

C. FERDINAND SYBERT, Attorney General.
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TRIAL MAGISTRATES

PoLICE COMMISSIONER—SUNDAY OBSERVANCE—DISTURBING
PuBLIC PEACE—POWER LAWNMOWERS.

June 7, 1960.

Myr. Milton H. Saul,
Magistrate of the Northern District.

You have requested our opinion as to whether the oper-
ation of a power lawnmower on Sunday is a violation of
designated provisions of the criminal law. Your inquiry
inherently involves two aspects: One, the violation of laws
governing Sunday observance and two, violation of laws
concerning disturbing the public peace.

Your attention is invited to Sections 492 and 121 of Ar-
ticle 27, Annotated Code of Maryland (1957 Edition). It is
apparent from reading either of the two sections that the
answer to your inquiry is primarily a question of fact and
thus must be determined in each particular case by the
trier of fact.

The first question involved is the Sunday observance
laws. On this point we assume that the power lawnmower
in question is not otherwise in violation of any law. Section
492 is pertinent insofar as it applies to the doing of work
or bodily labor on Sunday. This section reads in part as
follows :

“No person whatsoever shall work or do any
bodily labor on the Lord’s day, commonly called
Sunday; and no person having children or ser-
vants shall command or wittingly or willingly
suffer any of them to do any manner of work on
the Lord’s day (works of mecessity and charity
always excepted), . ..” (Emphasis supplied.)

You will note that there is a general exception as to works
of necessity and charity. It is a question of fact as to
whether or not the operation of the particular power mower
is a work of necessity or of charity. Necessity does not have
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to be strictly construed but might be given a reasonable in-
terpretation in light of the factors which bear on a partic-
ular operator.

It would occur to us that the second question may be con-
trolled in most cases by the amount of noise which emanates
from the particular mower considering the time of day or
night during which it is being operated. Section 121 con-
cerning the disturbance of the public peace and making
noise may be pertinent to your inquiry. A portion cf that
section reads as follows:

“Any person . . ., or who shall wilfully disturb
any neighborhood in such city, town or county by
loud and unseemly noises . . . shall, upon con-
viction thereof, be sentenced to a fine . ..”

It may very well be a disturbance of the peace to operate,
during the early morning hours or late evening hours of
any day, a gasoline engine mower which makes a substan-
tial amount of noise. The amount of noise involved in the
operation of a particular engine may be decisive of your
question not only on a Sunday but on any day. The two pri-
mary inquiries under Section 121 would be the amount of
noise emanating from a particular lawnmower and the time
of day or night the lawnmower was being operated ir. light
of the zoning of the particular neighborhood.

We have taken the liberty of discussing the matters
which are essentially within your sound discretion, but this
has been done in the interest of giving you guidelines for
your judgment. It is our opinion that whether a particular
power mower is in violation of either the observarce of
Sunday laws or the laws governing disturbing the peace
must of necessity turn on the particular facts of each case
as presented to you.

C. FERDINAND SYBERT, Attorney General.

CLAYTON A. DIETRICH, Asst. Attorney General.
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DOCKET MUST BE OPEN FOR PUBLIC INSPECTION AT ALL
REASONABLE TIMES.

September 8, 1960.

Mr. Lloyd L. Simpkins,
Executive Assistant, Governor’s Office.

You have asked to be advised whether a Trial Magis-
trate’s docket must be left open to public inspection at rea-
sonable times.

Article 52, Section 26, Annotated Code of Maryland (1957
Edition), requires each Justice of the Peace to keep a docket
and to record and make regular entries of proceedings in
which he shall act by virtue of his office. The following
sections set forth other duties of the Trial Magistrate in
respect to his docket.

It is clear that the Trial Magistrate’s docket is his official
record of the performance of his duties, and therefore, be-
ing a court which is required to enter judgments, this docket
must of necessity, such as all court dockets, be a public rec-
ord. As a public record, I have no hesitancy in stating that
this docket is open to public inspection at all reasonable
times. See Pressman v. Elgin, 187 Md. 446.

C. FERDINAND SYBERT, Attorney General.
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UNIVERSITY OF MARYLAND

BoARD OF REGENTS MAY MAKE DISPOSITION OF PERSONAL
PROPERTY AND WRITE OFF UNCOLLECTIBLE ACCOUNTS
RECEIVABLE WITHOUT APPROVAL OF BOARD OF PUBLIC
WORKS.

June 1, 1960.

Dr. Wilson H. Elkins, President,
University of Maryland.

We have your letter of May 18, 1960, in which you ask:

(1) Does the University of Maryland have the authority
to write-off as uncollectible monies owing to it with-
out the approval of the Board of Public Works?

(2) Does the University of Maryland have the authority
to dispose of personal property without approval of
the Board of Public Works?

By Chapter 318, Acts of 1943, as amended by Chapter 718,
Acts of 1945, any real or personal property of the State,
as well as any legal or equitable rights or interests in, to,
or over the same, may be sold, leased, transferred, or other-
wise disposed of for a consideration adequate in the opinion
of the Board of Public Works. These Acts, now codified
as Section 15 of Article 78A, Annotated Code of Maryland
(1957 Edition), further provide that where any such prop-
erty or interests to be disposed of are under the control of
any State board or agency the conveyance evidencing such
disposition shall be executed by such board or agency and
by the Board of Public Works.

By Chapter 14 of the Acts of 1952, now codified as
Section 249 (e) of Article 77 of the Code, the Board of
Regents of the University of Maryland was invested with
the following broad and sweeping grant of authority :—

“Notwithstanding any other provision of law to
the contrary, the Board of Regents shall exercise
with reference to the University of Maryland, and
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with reference to every department of same, all the
powers, rights and privileges that go with the
responsibility of management . . . and said Board
shall not be superseded in authority by any other
State board, bureau, department or commission, in
the management of the University’s affairs, with
the following exceptions:” (Emphasis supplied.)

The exceptions contained in this section relate to University
employees in the Classified Service, control of income,
audit of expenditures, the right of certain State officers to
attend board meetings, the requirement that annual reports
be made, and that requests for appropriations be submitted
to the Department of Budget and Procurement.

In 37 Opinions of the Attorney General 473, we recognized
that the plain and obvious purpose of the Act of 1952 was
to give the Board of Regents more freedom in operating
the University of Maryland by freeing it from control of
other State boards and agencies. In this connection we said:

“. .. We feel compelled to recognize Chapter 14
as having accomplished that purpose, and we do
not believe that we have the right to seek subtle
refinements or obscure meanings of words to
thwart the will of the General Assembly. We do
not mean to suggest that the law is ambiguous,
for, in our view, its words are meaningful and its
purpose is clear...”

In 37 Opinions of the Attorney General 479, the question
presented was whether the Board of Regents could execute
leases without obtaining approval of the Board of Public
Works. In that instance we noted that what are now Sections
8 and 15 of Article 7T8A of the 1957 Code required approval
of the Board of Public Works before any lease could be
executed by any board or agency of the State government.
We further noted, however, that these Sections were enacted
prior to the passage of Chapter 14 of the Acts of 1952 and
were inconsistent with the powers granted to the Board of
Regents by that later enactment. Applying the well estab-
lished rule of statutory construction that where two Acts
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of the General Assembly are in irreconcilable conflict the
last in point of time must prevail, we held that the Board
of Regents could execute leases without obtaining approval
of the Board of Public Works.

We think the questions which you now present compel the
same conclusion. Section 249 (e) of Article 77 (Acts of
1952) remains as a later expression of the legislative in-
tention than that found in Section 15 of Article T8A (Acts
of 1943 and 1945). In our opinion the Board of Regents
would be denied the exercise of all the rights, powers, and
privileges “that go with the responsibility of management”,
and would lack the power to operate the University without
being superseded in its authority by another State board,
if it had to gain approval of such other board as a condition
precedent to effecting disposition of the properties in ques-
tion. In reaching this conclusion we are not unmindful of
the fact that Section 15 of Article 78A was repealed and
reenacted, with amendments, at the 1955 session of the
General Assembly. The amendment to this Section, however,
merely added an additional clause at the end of the Section
requiring that cash received for disposition of capitzl assets
be applied to the State Annuity Bond Fund account. The
amendment did not expressly include the University within
its terms and, in our view, was not intended by the Legis-
lature to divest the Board of Regents of any authority
granted to it by the Act of 1952.

We, therefore, conclude that the Board of Regents is
not required to obtain approval of the Board of Public
Works before it may act to write-off debts owing to the
University in the form of accounts receivable, or to dispose
of personal property held in the University’s name.

C. FERDINAND SYBERT, Attorney General.
RoBERT C. MURPHY, Asst. Attorney General.
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SoIL CONSERVATION DISTRICTS—NO AUTHORITY TO BORROW
MONEY.

June 1, 1960.

Dr. Wilson H. Elkins, President,
University of Maryland.

We have your recent letter in which you ask whether
Soil Conservation Districts of the State of Maryland have
authority to borrow money. We understand this question has
arisen as a result of an instance whereby a District borrow-
ed money from a Bank with which to purchase needed
equipment, executing a note in the Bank’s favor, and paying
the Equipment Vendor with the funds so borrowed.

Authority for the creation of Soil Conservation Districts
is contained in the Maryland Soil Conservation Districts
Law, codified as Sections 88-103 of Article 66C, Annotated
Code of Maryland (1957 Edition). Section 92 provides that
such Districts may be formed upon petition of twenty-five
land occupiers directed to and approved by the State Soil
Conservation Committee; and when formed the Districts
are constituted as governmental sub-divisions of the State
and public bodies corporate and politic, exercising public
powers. Section 94 provides that the governing bodies of
such Districts shall consist of five Supervisors. Section 95
sets forth in considerable detail the powers of the Districts
and of the Supervisors in matters of soil conservation,
erosion prevention and control, and the like.

Soil Conservation Districts, being solely creatures of
statute, possess only such powers as are expressly conferred
upon them by the Legislature, or necessarily implied from
those expressly granted. There is no express authority con-
tained in Section 95 or elsewhere in the Act which would
authorize the Districts to borrow money and none properly
may be implied. In so concluding, we are not unmindful of
the provisions of Section 95 (10) which expressly authorize
the Districts “to make and execute contracts and instru-
ments necessary or convenient to the exercise of its pow-
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ers”. This Section merely gives the Districts power to con-
tract for purposes within the scope of their powers. It
does not contemplate that the Districts shall achieve their
governmental objectives, or further their governmental pur-
poses on borrowed funds.

C. FERDINAND SYBERT, Attorney General.
ROBERT C. MURPHY, Asst. Attorney General.
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UNSATISFIED CLAIM AND JUDGMENT FUND

SERVICE ON MANAGER—NOTICE TO DEFENDANT—NEW LAW
PRrOSPECTIVE NOT RETROSPECTIVE.

May 27, 1960.

Mr. Dan M. Vann, Manager,
Maryland Unsatisfied Claim and
Judgment Fund Board.

Re: Goodson v. Jones, Claim No. S161 379

We have received your letter in which you request an
opinion regarding the application of Chapter 85, Acts of
1960, Article 6614, Section 115A, Annotated Code of Mary-
land (1957 Edition), which provides that in any suit com-
menced against persons owning or operating an uninsured
motor vehicle when a summons has twice been returned non
est, it shall be deemed equivalent to an appointment by such
person of the chief administrative employee of the Un-
satisfied Claim and Judgment Fund Board as his true and
lawful attorney upon whom may be served all lawful pro-
cesses in the action or proceeding instituted, filed or pend-
ing against him as to which the summons was twice re-
turned mon est. This Chapter does not, however, become
effective until June 1, 1960.

The new law further provides that service upon such per-
son shall be made by leaving a copy of the process with a
fee of $5.00 in the hands of the Manager or in his office and
that this shall be sufficient service, provided notice of such
service and a copy of the declaration are sent by registered
mail to the defendant; and the defendant’s return receipt
and the plaintiff’s or his attorney’s affidavit of compliance
filed with the clerk of the court or trial magistrate in
which the proceedings are pending.

In the instant case, notice of a claim has been tendered
to your Board, as required by the Unsatisfied Claim and
Judgment Fund Law, and suit has been filed in the Superior
Court of Baltimore City. Two non ests have been returned
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by the Sheriff of Prince George’s County and the question
now arises whether the effect of the new law stated above
will be retroactive so as to permit such service upon your
Board in respect to collisions which took place and which
suits were filed prior to June 1, 1960.

A general rule of statutory construction is that in the
absence of a clear manifestation of a contrary intent, a
statute which adversely affects substantive rights will be
assumed to operate prospectively rather than retrospec-
tively. Kelch v. Keehn, 183 Md. 140. However, where the
effect of the new statute or rule is to alter the procedural
machinery involved in the enforcement of a substantive
right but does not impair those substantive rights, such
legislation or rule is generally construed as applying to all
actions, whether accrued, pending or future, unless a con-
trary intention is expressed. Richardson v. Richardson, 217
Md. 323, and Beechwood Coal Co. v. Lucas, 215 Md. 248.

In this case, we believe that there is a substantive right
affected, that is, a person’s right to personal service. Chap-
ter 85 states that ownership or operation of an uninsured
motor vehicle on the public highways of Maryland, as evi-
denced by permitting the operation of an uninsured motor
vehicle on any of the public highways of the State, shall be
a signification of the person’s agreement that such process
be of the same legal force and validity as if served on him
personally. The agreement referred to in Chapter 85 could
not take effect until June 1 and therefore Chapter 85 would
apply only to those suits which are filed as the result of an
accident involving an uninsured motorist, which accident
occurred on or after June 1, 1960.

It therefore follows that the claimant in the case which
you have referred to us cannot obtain service as prescribed
in Chapter 85 of the Acts of 1960, as the accident occurred
before June 1, 1960.

C. FERDINAND SYBERT, Attorney General.

JAMES H. NORRIS, JR., Spec. Asst. Attorney General.
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WORKMEN’S COMPENSATION COMMISSION

AWARD OF COMMISSION NoOT A PROPERTY RIGHT SUBJECT
T0 FEDERAL TAX LIEN.

November 16, 1960.

Mr. Daniel T. Doherty, Commissioner,
Workmen’s Compensation Commission.

We have your inquiry as to whether an award of your
Commission may be made subject to attachment by the
United States Internal Revenue Service for the collection
of delinquent taxes due from the recipient of such award
by the Service’s filing attachment papers with the insuring
company or with a self-insured employer.

We have previously indicated to you in our opinion ap-
pearing at 42 Opinions of the Attorney General 490, that
Section 50 of Article 101, Annotated Code of Maryland
(1957 Ed.), provides that no money payable as a Workmen’s
Compensation award shall be capable of attachment, and
we there construed this section to be applicable to attach-
ments by the Federal Government. We feel that there are
additional reasons, which are set forth hereafter, that also
indicate that such an award cannot be made subject to a
federal tax levy.

Section 6321, Title 26, U.S.C.A., affords the Federal Gov-
ernment a lien upon all property or rights to property of a
delinquent taxpayer. It is an established principle, however,
that Section 6321 does not create property rights, but only
establishes federally defined consequences to those property
rights and interests that are created under State law.
United States v. Bess, 357 U.S. 51, 2 L. Ed. 2d 1135; United
States v. Durham Lumber Co., 363, U.S. 522, 4 L. Ed. 2d
1371. It is necessary then to examine the law of Maryland
in order to determine the nature of the interest, if any,
that a claimant may have in an award by the Workmen’s
Compensation Commission.

The Court of Appeals of Maryland, in the case of Cam-
bridge Manufacturing Co. v. Johnson, 160 Md. 248, clearly
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indicated the differences between an award of compensation
on the one hand, and a property right on the other. The
Court pointed out that the purpose of the Legislature in en-
acting the Workmen’s Compensation Law was not to grant
an injured workman a vested right to a particular fund
which would take on the aspects of a property right and
thus become an asset of his estate as such. The Court
demonstrated that the philosophy underlying the Act was
to pay compensation to injured workmen and their de-
pendents, rather than to create vested property rights. It
should be noted that Section 50, Article 101, Code, does not
merely prevent attachment or execution on an award, but
provides that the money payable shall not be “capable” of
being assigned or charged by the employee himself. Thus,
the Legislature has further negated the theory that an
injured person has a proprietary interest in such an award.

We also call your attention to the fact that even though
an award may be rendered in favor of an injured employee,
the Commission, within certain time limitations, retains
continuing jurisdiction over such award and may change
it in any respect if later circumstances indicate a change in
the employee’s condition. Section 40, Article 101, Annotated
Code of Maryland (1957 Ed.). This provision alsc indicates
that such award cannot be considered a vested property
right.

When the above factors are considered, and bearing in
mind the basic policy of the Workmen’s Compensation Act,
we are of the opinion that awards by your Commission are
not “property” or “rights to property” under Maryland law,
and therefore are not subject to the Federal tax lien here
asserted.

C. FERDINAND SYBERT, Attorney General.
WILLIAM J. MCCARTHY, Asst. Attorney General.
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ZONING

MASTER ZONING PLAN FOR ANNE ARUNDEL COUNTY—COM-
MISSIONERS MAY ENACT ORDINANCE LEVYING TAX TO
PAY FOR CONTRACTUAL SERVICES IN CONNECTION
THEREWITH—ORDINANCE NOT TO BE LEGALLY BINDING
ON PRESENT COMMISSIONERS OR ANY SUCCESSOR
BOARD—COUNTY PLANNING AND ZONING COMMISSION
EXPRESSLY AUTHORIZED BY STATUTE TO ENGAGE CON-
TRACTUAL SERVICES IN FORMULATING SUCH PLAN HAS
IMPLIED POowER TO CREATE DEBT BY CONTRACT ON
FAITH AND CREDIT OF COUNTY WHERE DEBT IS TO BE
FUNDED BY REVENUES FrRoM TAx LEvY—COUNTY LiaA-
BILITY ON CONTRACT NOT TO BE AFFECTED BY REPEAL
OF TAX ORDINANCE.

January 15, 1960.

Mr. James P, Morton, Jr.,
Planning and Zoning Commission
of Anne Arundel County.

You have inquired as to the authority of the Board of
County Commissioners of Anne Arundel County to enact
an ordinance providing for an annual two-cent tax levy over
a period of six years as part of a plan to finance the costs
of formulating a Master Zoning Plan for the county. You
have also asked whether such an ordinance, if lawful, would
be legally binding on the Board, including all subsequent
members thereof, during the six-year period.

The Board of County Commissioners of Anne Arundel
County is authorized by the provisions of Article 66B, An-
notated Code of Maryland (1957 Edition), to formulate and
adopt a Master Zoning Plan. In pursuance of this purpose,
the Board had express statutory authority to create a Plan-
ning and Zoning Commission, and by a Resolution dated
January 2, 1952 did create such a Commission. Section 15
of Article 66B provides that it is the duty of this Commis-
sion “to make and adopt a master plan for the physical de-
velopment of the municipality (county), including any areas
outside of its boundaries which, in the Commission’s judg-



242

ment, bear relation to the plan of such municipality (coun-
ty)”. Section 14 of Article 66B authorizes this Commission
to contract with city planners, engineers, architects and
other consultants for such services as it may require in con-
nection with its work, the Commission’s expenditures to be
within the amount appropriated by the Board for this pur-
pose. By the provisions of Section 20 of Article 25 of the
Annotated Code, (1957 Edition), the Board of County Com-
missioners is authorized to levy all needful taxes and pay
and discharge all claims on or against it which have been
expressly or impliedly authorized by law.

In light of these statutory provisions, we think it comes
squarely within the general taxing power of the Board to
enact the tax ordinance for the purpose in question. See
Kimble v. Bender, 173 Md. 608; Smith v. Munroe, 97 Md.
370; Commissioners of Public Schools v. Allegany County
Commissioners, 20 Md. 449. We are of the further opinion,
however, that the ordinance would not be legally binding
during the six year period on the present Board or on any
successor Board. In 6 Opinions of the Attorney General
118, we held that one of the basic ideas of representative
government is that the people have, by electing a new set of
officials, the right to change the policy of their government;
and that one Board may undo what the previous Board has
done, subject to the constitutional provision that the obliga-
tion of contracts be not thereby impaired. See also Mont-
gomery County v. Bigelow, 196 Md. 413; Liberto v. City of
Baltimore, 180 Md. 105; Jones v. Board of Prison Control,
134 Md. 103.

You advise us that the money to be raised by the con-
templated taxing ordinance would be earmarked exclusively
for the purpose of paying for certain contractual services
which the County, acting through the Planning and Zoning
Commission, will require in connection with its formulation
of such Master Zoning Plan. You further advise us that
these services will be rendered over a period of approxi-
mately three years by a private organization specializing
in zoning survey work; and that under the proposed con-
tract between the Planning and Zoning Commission and the
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private organization payment for these services will be
spread over the six-year taxing period, with the county
paying roughly one-sixth of the total contract price in each
of the six years. To this end, it is contemplated that there
will be appropriated in the annual county budget, each year
for a period of six years, a sum equal to the estimated re-
turn that a two-cent tax levy would produce, and this sum,
as annually appropriated, applied in liquidation of the con-
tract indebtedness.

The question arises as to whether the Planning and Zon-
ing Commission has authority to execute a contract such as
that above contemplated. Section 9-39 of the Anne Arundel
County Code (1957 Edition) provides:

“After June 1, 1939, the county commissioners
shall create no floating debt, obligation or liability
on the credit of the county and shall borrow no
money to pay any deficiency arising from reduction
of anticipated revenues, but the county commis-
sioners may in any year temporarily borrow, in
anticipation of the receipt of taxes levied for such
year, an aggregate amount up to, but in no event
exceeding, two hundred thousand dollars, which
shall be used only in accordance with the budget in
the same manner as tax revenues.”

Section 9-44 of the Anne Arundel County Code (1957
Edition) clarifies the above Section by providing that the
limitations contained in Section 9-89 are intended as a
limitation on the power of the County—

¢

‘... only insofar as creating such floating debt,
obligation or liability or borrowing such money is
necessary to pay any deficiency arising from the
reduction of anticipated revenues in any year, and
in no way shall affect the power of the county to
create floating debt, obligation or liability to bor-
row money or to pledge its faith and ecredit for
any other purpose, under any authority heretofore
or hereafter granted the county by the General
Assembly of Maryland.” (Emphasis supplied.)
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It is manifestly the primary purpose of these statutes to
prohibit the County from borrowing money by incurring
unfunded obligations or debts to meet deficiencies arising
from the reduction of anticipated revenues. Section 9-44
recognizes, however, that the County may, with prior legis-
lative approval, incur indebtedness by contract or otherwise
on its faith and credit for any legislatively sanctioned pur-
pose not proscribed by the Constitution. We think that the
express power given to the Planning and Zoning Commis-
sion by Section 14 of Article 66B authorizes it, as aforesaid,
to contract for services required in connection with its law-
ful function; and that this express authority is such as
carries with it, as a necessary incident thereof, the implied
power to create a debt by contract binding on the County
where the means for payment is adequately to be funded by
the annual two-cent tax levy which the Board will enact
for this purpose. The County’s liability on the contract thus
lawfully made cannot be affected by repeal of the taxing
ordinance by the present Board or by a subsequent Board,
since the County Commissioners could be compelled by a
mandamus action to make a levy to cover all lawful claims
for services rendered to the County under such contract.
See Worcester County v. Melvin, 89 Md. 37 and Kimble v.
Bender, supra.

C. FERDINAND SYBERT, Attorney General.
RoBERT C. MURPHY, Asst. Attorney General.
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ZONING ORDINANCE—COUNTY STATUTES NOT EFFECTIVE
WHERE IT CoNFLICTS WITH PUBLIC GENERAL LAWS
UNLESS SPECIFIC AUTHORITY GRANTED TO COUNTY TO
Pass ORDINANCE.

November 21, 1960.

Mr. George T. Cromwell,

Clerk of the Circuit Court
for Anne Arundel County.

In your recent letter you ask whether or not a provision
of the Anne Arundel County Zoning Ordinance, which pro-
vides that a zoning certificate of occupancy must be ex-
hibited to you before you issue any State licenses for prem-
ises in Anne Arundel County, is binding upon you.

Local ordinances must not conflict with the Public Gen-
eral Laws of the State except where, by virtue of express
provision or necessary implication, the enabling act per-
mitting the passage of the zoning ordinance grants such
authority to the governing body of the county which enacted
the zoning ordinance. McQuillin, Municipal Corporations,
3rd Ed., Sec. 25.58. The enabling act must specifically grant
authority to the governing body of the county to pass an
ordinance to regulate the State officer in the performance
of his duties, as outlined in the Public General Law. Any
county ordinance which is in conflict with applicable State
statutes must yield to such State statutes.

I have made a thorough study of Article 66B, Annotated
Code of Maryland (1957 Ed.), and find no grant of author-
ity to the counties to pass an ordinance such as you have set
out in your letter. If the county had such inherent power, it
could possibly prevent the issuance of a State license at all.
I am, therefore, of the opinion that you should continue to
issue State licenses as authorized under Article 56 of the
Code, without meeting the requirements of the Anne Arun-
del County Zoning Ordinance, insofar as it relates to the
zoning certificate of occupancy. If the Anne Arundel Coun-
ty authorities wish to restrict the issuance of State licenses
until such time as a zoning certificate of occupancy has been
issued, it will be necessary for the General Assembly to so
provide.

STEDMAN PRESCOTT, Deputy Attorney General.
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LicENSE—issuance by county board to husband at one location

—application of wife for licerse at different location—
joint pecuniary interest—determination of board............ 5

LicENSE—sale under foreclosure—chattel mortgage—subject to
approval of Board 7

Allegany County—

Miners’ HospiTAL—transfer by State—effect on merit system
statutes—pension system 65

Anne Arundel County—

MASTER ZONING PLAN—powers of county commissioners... 241
ZONING ORDINANCE—conflict with public general law-—clerk of
court to continue to issue State licenses 245
Architects—
EXAMINING BOARD OF—special funds revert to general treasury
—figcal year 27

Auditor, State—

MARYLAND PORT AUTHORITY—accounts of—not subject to
audit by 129

B

Baltimore City—

DEPARTMENT OF RECREATION AND PaRKS—sale of beer at
Memorial Stadium—request of concessionnaire for removal

of restriction as to places of sale 3
ELEcTIONS—temporary certificates—evidence of residence—re-

quirement for voting—Supervisors of Elections . 1056
See CONSTITUTIONAL LAaw-—tax bills 33

TRAFFIC REGULATION—control devices—home rule amendment..... 153

Baltimore Memorial Stadium—
BEER—sale of—Board of Liquor License Commissioners without
authority to change license—subject to policy of Baltimore
City Department 3
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B—(Continued)
Banks—

CHARGEs—on FHA guaranteed mortgage loans—insurance
premium proper—service charge exceeding legal rate of

interest constitutes usury

INDUSTRIAL FINANCE—delinquent charge—must be paid when
periodical installment is made—may not be accumulated

for subsequent payment

Barber Examiners, State Board of—

SPECIAL FUNDS—excess over Comptroller’s estimate—reversion

at end of fiscal year

Beer—

REMOVAL oF RESTRICTION ON EXISTING
Stadium—sale of

LicENSE—Memorial

Bethlehem Steel Company—
See SPECIAL POLICEMEN—picket lines

Betting Procedure—

“Pick  S1x”—Racing Commission—may
power to cancel if deemed advisable

approve type—has

Bible Reading—

See CONSTITUTIONAL LAW.

Bituminous Coal—
OPEN PIiT MINING.

Blind Person—

REAL PROPERTY EXEMPTION.

Board of Liquor License Commissioners—

See BEER

Board of Natural Resources—

Boarp Is ADVISORY AGENCY ONLY—no power to direct policies

or activities of component departments.

17

27

180

174

97

31

217

22
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B—(Continued)
Board of Public Works—

APPROVAL OF—acquisition of land by Department of Correction
—power of department to condemn 19

EMPLOYMENT SECURITY—unemployment insurance may not be
paid by mail 24

MiNERs’ HosPrTaL—effect of transfer-—merit system employees 65

TRANSFER OF SURPLUS FUNDS WITHIN BUDGET—Department of
Public Welfare 25

UNCOLLECTIBLE ACCOUNTS—disposition of personal property—
University of Maryland—approval of Board of Public

Works not required 232
WRITE-OFF—patients’ accounts—chronic disease hospitals.... ... 107
Budget—
SPECIAL FuNDs—listing examining and licensing boards—re-
version at end of fiscal year 27

TRANSFER OF ADMINISTRATIVE F'UNDS TO ASSISTANCE PROGRAMS
—Public Welfare Department—Governor’s approval of
budget amendment 25

Building and Homestead Associations—

ACCEPTANCE OF CHARTERS OF THREE ASSOCIATIONS—review of
each—capital stock 50

Bureau of Mines—

STRIP MINING—corporation leasing tract for mining—permit
required 29

YouGHIOGHENY RIVER—“Bituminous Coal Open Pit Mining
Reclamation Fund”—may not be used to aid in eliminating
pollution 31

C

Cable Construction—
PoroMmac RIVER BED—permit required—no exceptions............. 88

Capital Improvements—
See RaciNg Funp 170, 173
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C—(Continued)

Capital Stock—
See BUILDING AND HOMESTEAD ASSOCIATIONS 50

Certificates—Elections—
VOTING 105

Certificates of Title—

TiTLE COMPANIES—subject to premiums tax for issuance of.... 114

Charitable Bequests—

See TAXATION 224, 225
Charters—

ACCEPTANCE oF—Building and Homestead Associations.... ... 50

NoON-PROFIT CORPORATIONS 44

Chattel Mortgage—

ALCOHOLIC BEVERAGE LICENSE—may be sold under foreclosure..... 7

Chiropody Examiners, State Board of—

SPECIAL FUNDs—excess over $500 reverts at end of fiscal year..... 27

Chiropractors, State Board of—

SpPECIAL FuNps—balance exempt from reversion at end of fiscal
year 27

Chronic Disease Hospitals—

PAYMENT ForR PATIENT'S CARE—collection—allocation—statute
of limitations—write-off of patients’ accounts

Cigarette Taxes—
Cost oF CoLLEcTION—allocation by Comptroller........e 198

Clerks of Court—

MANDATORY REPORT—Department of Motor Vehicles—patients
committed to hospitals—insane—drug addicts—habitual
drunkards 145
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C—(Continued)
Clerks of Court— (Continued)

ZoNING ORDINANCE—conflict with public general laws—issuance

of State licenses 245
Coal—
STRIP MINING—requirements under law—lease of tract by
corporation 29
YOUGHIOGHENY RIVER—funds in “reclamation fund” of State—-
may not be used to eliminate pollution in 31
Commitments—
CIVIL OR VOLUNTARY—hospitals—reports—insane—drug addicts
~—habitual drunkards—Motor Vehicle Department......... 145
See CRIMINAL Law-—mandatory reports 145

Comptroller, State—
ALLOCATION OF ExpENSE—collection of cigarette taxes—dis-

cretion of Comptroller 198
REVERSION OF SPECIAL FUNDS 27
Condemnation—

DEPARTMENT OF CORRECTION—may acquire land adjacent to
penitentiary—approval of Board of Public Works required 19

Conservation—
BoARD OF NATURAL RESOURCES—is advisory only...ecreoe. 22

Constitution of Maryland—

Article I:

Section 1 105
Article III:

Section 15 33

Section 57 9
Article XI:

Section 7 33
Article XI A 153
Article XI-E:

Section 5 41
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C—(Continued)

Constitution of Maryland— (Continued)

Declaration of Rights
Article 21

Constitutional Law—

BIBLE READING—public schools—religious training—selection of
text books

CRIMINAL PROSECUTIONS—motor vehicle laws

HoMmE RULE AMENDMENT—Baltimore City—power to regulate
traffic—control devices

LEGAL INTEREST RATE—FHA mortgage loans—what constitutes
usury—charges permitted

MUNICIPAL CORPORATION—power to adopt semi-annual dates of
finality—Act of Assembly unnecessary.

RESIDENCE—evidence for voting—temporary registration cer-
tificates—elections

Tax BILLs—earnings tax limited to specific subdivisions un-
constitutional—“even year” session—General Assembly....

Contemplation of Death—
See TaxaTioN—inheritance

Convicts—
DeEATH PENALTY CAsEs—examinations by psychiatrists..........

Corporations—
BUILDING AND HOMESTEAD ASSOCIATIONS—approval and ac-
ceptance—articles of incorporation—review of three cor-
porations—charter provision

CAPITAL STOCK—corporation organized without—may have
charter provisions connected with profit corporation.........

FoREIGN INSURANCE BROKERAGE CORPORATION—‘‘doing business”
in Maryland

MuniIcipAL—adoption of semi-annual dates of finality—real
estate taxes

NoN-STock—may also be profit corporation—charter provisions

STRIP MINING—must obtain permit to mine leased tract.... ...

167

97
167

153

41

105

33

211

132

50

44

112

41
44



270
C—(Continued)

Corporations— (Continued)

See PRIVATE DETECTIVES

SPECIAL POLICEMEN—picket lines

TAXATION—sales and use taxes

County Commissioners—

MASTER ZOoNING PLAN FOR ANNE ARUNDEL CouNTY—power to

levy tax——create debt by contrast—effect of repeal of tax
ordinance

MiNERs’ HosPITAL TRANSFER—effect on employees—merit sys-
tem—pension rights

Criminal Law—

CoNVICTIONS—commitments—insane—drug addicts — habitual
drunkards—reporting of names to Department of Motor
Vehicles ...

LAUNDROMATS—not included in defin‘tion of “laundry”..

MANDATORY REPORTS—Dby trial magistrates.

SUNDAY OBSERVANCE—pOWer lawnmowers—operation of

See MoTor VEHICLES—traffic laws

Crosswalks—
See PoLICE CoMMISSIONER—pedestrians

D
Dates of Finality-—

SEMI-ANNUAL—municipalities

Deceased Persons—

NaMEs oF—report to Motor Vehicle Commissioner

Defective Delinquents—

PsycHIATRIC EXAMINATIONS—State to bear cost—
redetermination

.

PsYCHIATRIST—examination for defective delinquency—only by
physician licensed in Maryland

REDETERMINATION—State to bear cost of examination—in-
dividual may select own psychiatrist

178
180
221

241

65

145

69
145
229
167

153

41

73

78

73
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D—(Continued)

Delinquent Charge—
INDUSTRIAL FINANCE—must be collected at any time installment
is made—accumulated payment prohibited at end of loan
period 17

Dental Examiners, State Board of—

DENTISTS—use of specialty on signs—telephone directory—

prohibited . 85
SrecIAL FuNps—do not revert to general treasury at end of
fiscal year—remain as 27
WOoRD “DENTIST’—may be used on sign which complies with
statute . 83
Dentists—
ADVERTISING y 83, 85

Department of Assessments and Taxation, State—

REVIEW OF ARTICLES OF INCORPORATION-—charters—three build-
ing and homestead associations 50

Department of Public Welfare—
TRANSFER OF BUDGET FUNDS 25

Department of Recreation and Parks—

SALE OF BEER—Memorial Stadium—restricted license........ ... 3

Department of Correction—

CONDEMNATION—with approval of Board of Public Works—

acquisition of property for State Use Industry...... ... 19
Dockets—
TRIAL MAGISTRATES—open to public inspection—at reasonable
times 231

‘“Doing Business”—

FOREIGN INSURANCE BROKERAGE CORPORATION—must qualify
under Article 23 of the Code 112
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D—(Continued)
Drug Addicts—

See CRIMINAL LAaw-—convictions 145

Drunkards, Habitual—

See CRIMINAL LAW—convictions 145
E
Earnings’ Tax—
See CONSTITUTIONAL LAw—tax bills 33
Education—

BiBLE READING—public schools—objection by atheist mother of
student 97

OCCASIONAL INSTRUCTIONAL SERVICES—University of Maryland
—application of loyalty pledge of Ober Law—*“employee” . 187

TEACHERS’ CoLLEGES—married student—‘‘residence” defined ... 90
TEACHERS’ PAY BILL oF 1960—administration of ... 92
TEXTBoOKS—selection of—religious training—public schools..... 97
Elections—
DECEASED PERsONs—report of—by Health Department..... 145
RESIDENCE REQUIREMENTS—evidence for voting—Baltimore
City 105
Electrical Examiners—
BoaRD oF EXAMINERS oF—special funds—balance reverts at end
of fiscal year 27
“Employee”—
DEFINED—Ober Law—loyalty pledge—instructional services—
University of Maryland 187
Employees—
MINERS’ HospITAL—transfer by State-—status of i, 65

PRIVATE DETECTIVE LICENSEE—special policemen. ... 178
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E—(Continued)

Employees’ Retirement System—

STATE Roaps CoMMIsSsIoON—chief engineer—not appointed official
—may elect to receive benefits—under 1aw.......mcccnnns 183

Employment Security, Department of—

CANNoT MaAIL BENEFITS To ELIGIBLES 24

Engineers—

BoArD or EXAMINING—special funds—balance reverts at end of
fiscal year 27

Engineers and Surveyors, Board of Examiners of
Professional—

SPECIAL FUNDS—balance exempt from reversion at end of fiscal
year 27

Error in Assessments—

See TAXATION—personal property 206

“Even Year” Sessions—

REVIEW oF SUBJECT MATTERS—appropriate for introduction at..... 33

Examinations, Psychiatric—

DEFECTIVE DELINQUENTS 73,78

Examining and Licensing Boards—

SPECTIAL FUuNDs—reversion at end of fiscal year—Ilisting boards.. 27

Exemptions—
See TAXATION 203, 217, 225
F
“Farm Trucks”—
See MOTOR VEHICLES 140

Federal Government—

AwArRD—Workmen’s Compensation Commission—not subject to
tax lien of 239
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F—(Continued)

FHA Guaranteed Mortgage Loans—

MORTGAGE INSURANCE PROPER CHARGE—when service charge
constitutes usury

Fiscal Year—

SPECIAL FUNDS REVERSION

“For Hire” Trucks—
See MoToR VEHICLES

Foreclosure Proceedings—

SALE oF LIQUOR LICENSE

Foreign Diplomats—

REAL PROPERTY TAX — subject to — liable for school tax in
Montgomery County

Foreign Life Insurance Companies—
BROKERAGE CORPORATION

See INSURANCE—variable annuities

Frostburg—

MiINERS’ HosPITAL—effect of transfer by State—employees’
status

Funds, Budget— .
TRANSFER WITHIN DEPARTMENT

Funeral Directors and Embalmers, Board of —

SPECIAL FuUNDs—balance exempt from reversion at end of
fiscal year

G

General Assembly—
“EVEN YEAR” SESSIONS—matters appropriate for introduction....

SEMI-ANNUAL DATES OF FINALITY-—adoption by munic:palities
—real estate taxes

27

140

203

112
120

65

25

27

33

41
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G—(Continued)

Geology, Mines and Water Resources, Department of —
CABLE CONSTRUCTION—Potomac River Bed—permit required—

no exceptions 88
Governor—
BUDGET AMENDMENT—approval of—transfer of funds—Public
Welfare Department 25
H
Hairdressers—
BoARD oF EXAMINERS OF—special funds—balance reverts at end
of fiscal year 27
Health—
CHRONIC Disease HosPITALS—payment for patient’s care—
statute of limitations—write-off of patients’ accounts......... 107

DECEASED PERSONS—reports to Motor Vehicle Department—
Election Supervisors . ... 145

Home Rule—
See CONSTITUTIONAL LAW 33

Hospitals—

PATIENTS—insane—drug addicts—habitual drunkards—hos-
pitals may voluntarily report names to Department of
Motor Vehicles—not mandatory 145

Husband and Wife—

See LIiCENSEs—alcoholic beverages .. 5

Industrial Finance—

DELINQUENT CHARGE—may not be accumulated and charged
at end of loan payment 17

Insane Patients—
See CRIMINAL LAw—convictions 145
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I—(Continued)

Insurance—
FoREIGN INSURANCE BROKERAGE CORPORATIONS—must qualify
under Article 23 of the Code 112
INSURANCE DEPARTMENT—regulation of variable annuities—
review of variable annuities 120
INSURANCE RECIPROCALS—power of attorney...: o 117
POWER OF ATTORNEY-—reciprocals—each subscriber must submit
signed 117
PREMIUM-—charge for on FHA mortgages—does not constitute
usury 9
PreMIUMS Tax—ecertificates of title—issuance by title companies
subject to 114
RECIPROCAL EXCHANGEs-—power of attorney of subscribers is
required 117

TitLE CoMPANIES—certificates of title—subject to premium tax
—contracts of title insurance 114

VARIABLE ANNUITIES—variable annuity life insurance company
—application to carry on insurance business in Maryland.... 120

Insurance Brokers—

ForEiIGN—must qualify under Article 23 of the Code..eceere 112
Interest—

FHA MORTGAGE LOANS 9

OVERCHARGE OF—small loans—principal balance of loan—may

not be collected 177

Intersections—

PEDESTRIANS—right of way at—term defined 153

J

Joint Pecuniary Interest—

ArcoHoLIC BEVERAGE LICENSE 5
Jurisdiction—

SPECIAL PoLICEMEN—picket lines of strikers 180
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J—(Continued)

Justices of the Peace—

See TRIAL MAGISTRATES...oomcercercsonns 145, 153, 164, 167, 180, 229, 231
L
Laundromats—
Nor LAUNDRIES—not within meaning of statute ... 69
Laundry—
See CRIMINAL Law—laundromats 69

Laure! Race Course—

TRAINING TRACK—construction of—reimbursement from racing
fund requested 170

Law Examiners—

BoARD oF—special funds—balance reverts at end of fiscal year..... 27

Legislature—

See GENERAL ASSEMBLY. 33, 41

Length of Vehicles—
See MoToR VEHICLES 164

Licenses—

ALCOHOLIC BEVERAGES—beer—sale of at Memorial Stadium—
removal of restriction on concessionnaire’s license....... 3

ALconoLIC BEVERAGEs—husband and wife—application—exist-
ing license—different locations—joint pecuniary interest.... 5

ArconorLic BEVERAGEsS—Ilicense subject to chattel mortgage—
sale under foreclosure proceedings 7

CLERKS OF CoURT—issuance of State licenses—conflict—

ordinance—Public General Law. 245
DETECTIVE — private — employees commissioned as special
policemen 178

“FArRM TruUCKs”—distinguished from “for hire” trucks........... 140
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L—(Continued)

Licenses— (Continued)

INDUSTRIAL FINANCE—delinquent charge—Ilicensee must collect
at time of any installment payment 17

MoTioN PICTURES—patrons of restaurants, taverns—films shown
free of charge—subject to licensing provisions.............. 136

MoTor VEHICLE—revoked—driving on—notice of revocation... 148

PsycHIATRIST—defective delinquent examinations—must be

licensed in Maryland 78
Loans—Industrial—
DELINQUENT CHARGE 17
Logs—
HAvLING oN PuBLIC HIGHWAYS. . 164

Loyalty Pledge—

“EMPLOYEE” DEFINED UNDER “OBER LAwW” 187
Lumber—
See STATE PoLICE—motor vehicles 164
M
Mail—
EMPLOYMENT SECURITY BENEFITS—may not be made by. ... 24

Mandatory Reports—
CLERKS OF COURT—trial magistrates—Department of Motor
Vehicles—names of patients committed or convicted—in-
sane—drug addicts—habitual drunkards 3 145

Mandatory Revocation—
See MoTOR VEHICLE—revoked license 148

Maryland Jockey Club—
See Racing ComMmIssioN—truck for water tank 173

Maryland Port Authority—
ACCOUNTS—not subject to audit by State Auditor. 129
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M—(Continued)

Maryland Sportservice, Inc.

SALE oF BEER—Memorial Stadium 3

Master Zoning Plan—
ANNE ARUNDEL COUNTY 241

Medical Advisory Board—

DETERMINATION OF PERSONS—unfit for motor vehicle license—
mentally or physically—Department of Motor Vehicles........ 145

Medical Examiners—

BoARD or—special funds—balance reverts at end of fiscal year..... 27

Memorial Stadium—

SALE OF BEER 3

Mental Hygiene, Board of—

Convicrs—examination of—institution psychiatrists—not au-
thorized to examine death penalty cases or confinement in
penitentiary 132

PsycHIATRISTS—department and institutional—functions of
each reviewed 132

Merit System—
See EMPLOYEES’ RETIREMENT SYSTEM 183

MINERS’ HoSPITAL EMPLOYEES—transfer by State ... 65

Miners’ Hospital—

TRANSFER OF OWNERSHIP—efTect on employees—merit system—

pension rights—Allegany County 65

TRANSFER—what constitutes property in 65
Mining—

CORPORATION—strip mining tract of land under lease................ 29

EXPENDITURE OF “RECLAMATION FUND”—to be used only for
back filling land 31
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M—(Continued)

Minors’ Bank Accounts—

See TAXATION—inheritance

Montgomery County—

LABorR COUNSELOR—Swiss Embassy-—liable to real estate taxes
on property owned in

See TEACHERS' PAy BILL or 1960

Mdrtgages—

FHA GuUaArRANTEED LoANS—what constitutes proper charges—
when charges are usurious

Motion Pictures—

FiumMs SHowN WITHOUT CHARGE—TYestaurants, taverns—sub-
ject to licensing of Board of Examiners

SUBSTITUTE SEAL—evidence proving loss of original-—Board
records show original print licensed

SUBSTITUTE SEAL—may not be issued after two year period—
no record of prior submission to Board for license.......c..

Motion Picture Operators—

BoArD oF EXAMINERS oF—special funds—Dbalance reverts at end
of fiscal year

Motor Vehicles, Department of —

CLERKS OF COURT—mandatory to report to Department—names
of patients committed to hospitals—insane—drug addicts—
habitual drunkards

DECEASED PERSONS—over twenty-one—names of—report by
Health Department to Department of Motor Vehicles...

“FARM TrRUCK”—distinguished from “for hire” trucksS........

“T'or HIRE” TRUCKS

“INTERSECTION” DEFINED

LENGTH oF VEHICLES—hauling piling—Ilogs. e

193

203
92

. 136

138

138

27
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M—(Continued)

Motor Vehicles, Department of— (Continued)

MANDATORY REVOCATION—Tevoked license—driving on—what
constitutes revoked license

NoTiCE—revocation of license—actual and presumptive.........

PATIENTS—insane—drug addicts—habitual drunkards—names
of—hospitals not required to report to Department...............

PEDESTRIANS—right of way at intersections

REVOKED LIiCENSE—driving on

RIGHT oF WAY—street intersection—pedestrians

SuMMoNs—sufficient—violation of traffic laws—warrant un-
necessary

TrAFFIC LaAws—summons sufficient—if charge is adequately
described—warrant unnecessary

TRIAL MAGISTRATES—mandatory reports

W ARRANT—unnecessary—violation of traffic laws—summons
sufficient if charge sufficiently described

Municipalities—

See CONSTITUTIONAL LAW.

N
“Non-Profit”—

Nor SyNoNyYMoUs WITH “NON-STOCK”

“Non-Stock”—

Nor SyNnoNYMOUS WITH “NON-PROFIT”

Notice of Revocation—
MoTor VEHICLE LICENSE—actual and presumptive discussed...

Nurses—

BoarD oF EXAMINING—special funds—balance reverts at end
of fiscal year

148

145
153
148
153

167

167
145

167

41

44

44

148

27
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0
Ober Law—
See UNIVERSITY OF MARYLAND 187
Open Pit Mining—
See BUREAU oF MINES 31

Optometry Examiners, Board of—

SpECIAL FuNDs—balance exempt from reversion at end of fiscal
year 27

Osteopathic Examiners, Board of—

SpeciaL Funps—balance reverts at end of fiscal year.... 27
P
Patients—
See HoSPITALS—insane 145

Patients’ Accounts—

See HEALTH—chronic disease hospitals 107
Pedestrians—
RicHT oF WaY—intersections 153

Pension System—

See EMPLOYEES’ RETIREMENT 65
Permits—

Poromac RivER—cable construction 88

STRIP MINING 29

Personal Property—

ALcoHOLIC BEVERAGE LICENSE—subject to chattel mortgage—
sale under foreclosure 7

UNIVERSITY OF MARYLAND—may dispose of—approval of Board
of Public Works not required 232

See TAXATION—Dersonal property 206
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P—(Continued)
Pharmacy, State Board of—
SPECIAL FUNDs—balance reverts at end of fiscal year 27
Physical Therapy, State Board of—
SpECIAL FuNps—balance reverts at end of fiscal year......... 27
“Pick Six”—Betting—
RACE TrACKS , 174

Picket Lines—
AUTHORITY OF SPECIAL POLICEMEN—public or private property. 180
Piling—

See Moror VEHICLEs—Ilength of vehicles 164

Pimlico Race Track—

TRUCK For WATER TANK—not capital improvement—no reim-
bursement from “racing fund”. . 173

Plumbing, State Board of —

SPECIAL FUNDs—balance reverts at end of fiseal year....... 27

Police Commissioner—

LAWNMOWERS—power—operation on Sunday. 229

PEDESTRIANS'—right of way at street intersections... ... 153
Pollution—

YOUGHIOGHENY RIVER 31

Potomac River—

PerMIT REQUIRED — construction of cable in bed of — no
exceptions 88

Power of Attorney—

See INSURANCE—reciprocal exchanges 117
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P—(Continued)

Power Lawnmowers—

SUNDAY—operation on—disturbing peace..... 229

Premiums Tax—
See INSURANCE : 114

Private Detective—

LiceNsEEs’ EMPLOYEES—may not be commissioned special police-
men—application of corporation in transportation busi-
TUESS  eoreeeeeeseneman e oo e s e e o 5 88 et e e eeeeeee o 178

Private Property—

SPECIAL POLICEMEN—jurisdiction—strikes 180

Psychiatric Examinations—
DEFECTIVE DELINQUENTS—physician appointed must be licensed

in Maryland 78
STATE TO BEAR CostT — defective delinquents — choice of
psychiatrist by individual involved _ 73
Psychiatrists—

DEPARTMENT OF MENTAL HYGIENE—superintendents of State
institutions—duty of each as to examination of convicts... 132

Psychologists, State Board of —

SPECIAL FunDs—balance reverts at end of fiscal year...... ... 27

Publi¢ Accountants, State Board of Examiners—
SPECIAL FUNDs—balance reverts at end of fiscal year..... ... 27

Public General Laws—

Article 2B:
Section 41(a) (1957)
Section 56 x
Section 56(17)
Section 72
Sections T4, T4 (A) v e

Article 10:
Section 3 27

-3 =3 O ot oY
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P—(Continued)

Public General Laws— (Continued)

Article 11:

Section 40(a) 50

Sections 100, 101 X 193

Section 196 (A) (3) . 17

Section 196 (c¢) . 177
Article 15A: ‘

Section 2 (1957) 27

Section 8 25
Article 16:

Sections 43-48, incl 145
Article 19:

Section 30 129
Article 20 180
Article 23:

Part 1 50
Article 23:

Section 1(a) 50

Section 4 (b) (5) 50

Section 90 112

Section 91 (c) e 112

Section 128 46

Sections 132-138 46

Section 133 46

Sections 144, 144 (a) 50

Section 144, et seq 50

Section 149 50

Section 154 50

Section 157 50

Section 342 178

Sections 342-348 180
Article 25:

Section 20 241
Article 27: .

Section 36 178

Section 121 229

Section 492 e 229

Section 672 20

Section 680 ‘ 20
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P—(Continued)

Public General Laws— (Continued)
Article 31B:

Section 7(a) (1957) 73
Section 7(b) 73,78
Section 8 73
Section 9(b) 73
Section 10 73
Article 32:
Section 9 28
Section 12 85
Section 16 83, 85
Article 33:
Section 33 145
Section 53 105
Article 41:
Section 108 226
Section 198 (1957) 27
Article 43:
Section 1 296
Section 64 107
Sections 119-148 78
Section 139 78
Section 143 27
Section 155 o7
Section 259 27
Section 291 27
Section 321 o7
Section 331 29
Section 359 27
Section 371 27
Section 472 29
Section 493 29
Section 509 29
Section 518 27
Section 545 o7
Sections 598-603 (1957 Ed.) 107
Section 606 27
Sections 618-644 27
Article 48A:
Section 16 (1957) 44
Section 24 120

Section 28 (Sec. 25 in 1939 Code) 120
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P—(Continued)

Public General Laws— (Continued)

Section 28 (1) (f) 120

Section 28 (3) 120

Sections 29, 29(7) 120

Section 33 120

Section 119 120

Section 152 120

Section 156 (b) . 120

Section 257, et seq. 117

Section 258 117

Section 259 (d) 117
Article 49:

Sections 1 & 3 (1957) 9
Article 52:

Section 23 167

Section 24 167

Section 26 231
Article 55:

Section 1 (1957) 69

Section 8 69
Article 56: . 245

Sections 75-92 178
Article 57:

Section 1 (1957 Ed.) 107
Article 58A:

Section 16(b) 177
Article 59:

Section 11 132

Section 33 132

Section 43 132
Article 62B:

Section 3 129

Section 20 . 129
Article 64A (1957 Ed.) 65

Section 4 183
Article 66:

Section 6 226

Section 9 226
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P—(Continued)

Public: General Laws— (Continued)
Axrticle 66A:

Section 7 138
Section 23 136
Article 66B {rvse w8 5041858181455 55 558 R ek e s 245
Sections 14, 15 241
Article 66C:
Section 1 (1959 Supp.) 22
Section 3 (1959 Supp.) 22
Sections 88-103 235
Section 92 : .. 235
Section 94 235
Section 95 235
Section 95(10) . 235
Section 659 29
Section 659 (1957 Ed. and 1960 Supp.) ' 31
Sections 657-674 29
Sections 657-674 (1957 Ed. and 1960 SUPP.) wo o 31
Section 673 31
Sections 721, 722 88
Article 66%:
Section 2(a) ... 153
Section 2(63) 140
Section 8 145
Section 21 148
Section 32 167
Section 38 145
Section 81 (a) (2) 140
Section 81 (h) 140
Section 81(5), (9) (2) 140
Section 81(7) 140
Section 88 (58) (4), (6), (8)y (9) o eeseeie 145
Section 102 145
Section 105 . 145
Section 104 (a) 148
Section 104 (7) 148
Section 112 148
Section 115 A ; 237
Section 181 153
Section 185 153
Section 198 nar 153
Section 193 (a) (1) 153

Section 193(g) ; oo 153
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Public General Laws— (Continued)

Section 198 153
Section 206 . 145
Section 236 153
Section 236(a) 153
Section 251 153
Section 255 164
Section 277 (1951 Code) 164
Section 314 164
Section 321 153, 167
Section 324 167
Article 78B:
Section 11(12) 183
Sections 21, 22 65
Article THA:
Section 4 27
Article T5%:
Section 9 27
Article 77:
Section 106(a) 92
Section 106(b) i 92
Section 106 (c) 92
Section 106(d) 92
Section 106 (f) 92
Section 106(g) 92
Section 106 (i) 92
Section 145 97
Section 159 (i) 92
Section 168 90
Section 221 . 92
Section 231 97
Section 249 (e) 232
Article T8A.:
Section 8 232
Section 15 107, 232
Article 78B:
Section 11(a) 174
Section 12 170
Section 12(c) : 170
Section 15(a) 174

Section 17(a) ‘ . i 174
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Public General Laws— (Continued)

Article 81:
Section 7(1) (1951 Ed.) 203
Section 8 (1957 Ed.) 203
Section 9 203
Section 9(35) 217
Section 10 203
Section 12 41
Section 31(a) (d) (e) 41
Section 135 114
Section 136 114
Section 151 211, 216
Section 150 224
Section 197 44
Section 213 206
Section 214 206
Section 251 206
Section 277 33
Section 328 221
Section 342(a) 221
Section 459 198
Section 460 (c) 198
Article 85A:
Sections 1-19 (1957 Ed.) 187
Article 88B:
Section 23 178
Article 89B:
Section 3 183
Article 95A:
Section 3(a) (1957 Ed.) .24
Article 101:
Section 40 239
Section 50 239

Public Highways—

See Moror VEHICLES—Iength of vehicles 164

Public Inspection—

DockETS—trial magistrates—open for—at reasonable times ... 231
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P—(Continued)

Public Local Laws—

Anne Arundel County Code (1957 Ed.)
Sections 9-39
Sections 9-44

Baltimore City
Section 6, Subsection (34A)
Charter and Public Local Laws (1949 Ed.)

Section 6, Subsections (24) and (29) (d) .
Charter and Public Local Laws

Section 315
Section 481
Section 505
Section 530

Baltimore City Code (1950 Ed.)

Article 38:
Sections 1-9, inclusive

Public Property—

SpecIAL PoLICEMEN—jurisdiction—strikes

Public Schools—

BiBLE READING—student objecting to participation—excused
from religious exercise—atheist parent

R
Racing Commission—

BETTING—“pick six”—Commission has authority to approve—
may cancel right at any time

REIMBURSEMENT—application for—from “racing fund”’—con-
struction of training track

TRUCK For WATER TANK—not subject for reimbursement from
racing fund

Racing Fund—

CAPITAL IMPROVEMENTS—authorized from future accumulations
in

TrRUCK For WATER TANK—not capital improvement—no re-
imbursement

241
241

153

27
27
27
180

153

180

97

174

170

173

170

173
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Reciprocals—
See INSURANCE

117

“Reclamation Fund”—

ExcLusive UskE oF—strip mining

Refunds—

31

206

See TAXATION—personal property.....

Religion—

Pupric ScHooLs—Bible reading—selection of text books—objec-

tions of atheist

97

Religious Training—

See EpucATION—Bible reading

97

“Residence”—

EVIDENCE OF—elections

FEMALE MARRIED STUDENT—teachers’ colleges

Retirement Systems—

STATE EMPLOYEES ...

Reversion—Special Funds—
ExaMINING BOARDS

65,183

27

Right of Way—

PEDESTRIANS—intersections

153

Rowing Shells—

See MoTor VEHICLES—Ilength of vehicles

164

Secretary of State—

178

See SPECIAL POLICEMEN
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S—(Continued)
Semi-Annual—
DATES OF FINALITY—municipalities : 41
Service Charges—
FHA MoRTGAGE LoANS 9
Signs—
USE oF SPECIALTY BY DENTISTS—on signs—in telephone direc-
tory—prohibited 85
WorD “DENTIST” MAY BE UsebD—when sign complies with law
in all other respects.. 83

Small Loans—

PRINCIPAL BALANCE OF LoAN-—collection prohibited if over-
charge of interest 177

Soil Conservation Districts—
No AUTHORITY TO BORROW MONEY..... 235

Special Funds—
REVERSION oF—Ilisting examining and licensing boards........... 27

Special Policemen—

EMPLOYEES—private detective agency—may not be commis-
sioned special police—application of corporation in trans-

portation business 178
PickET LINEs—Bethlehem Steel Company strike—authority

extends over public highway and company property....... 180

State Employees’ Retirement System - 65

State Fair, Inc., Maryland—
See RaciNng CoMMISSION—itraining track construction.......... 170

State Police—

MoTorR VEHICLES—Ilength of—piling—lumber—inspection and
identification 164

PEDESTRIANS’ RIGHT oF WaAY—street intersections............... 153

See SPECIAL POLICEMEN 178
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State Roads Commission—

CHIEF ENGINEER—entitled to retirement benefits under law—
not appointed official 185

State Use Industries—

PURCHASE AND CONDEMNATION OF LAND BY DEPARTMENT OF
CORRECTION-—Board of Public Works 19

States’ Attorneys—

LAUNDROMATS—not included in statute defining “laundry”...... 69

Statute of Limitations—

PATIENTS’ ACCOUNTS—Chronic disease hospitals—approval of
Board of Public Works 107

See TAXATION—sales and use taxes 221

Street Intersections—

PEDESTRIANS'—right of way at 153
Strikes—
SPECIAL POLICEMEN—authority over picket lines—public and
private property 180

Strip Mining—
CORPORATION—Ileasing tract of land for mining—is “operator”
under law—permit required 29

Subversive Activities Act—

See UNIVERSITY OF MARYLAND 187
Summons—
See MoTorR VEHICLES—traffic laws 167

Sunday Observance—
PowEr LAWNMOWER—operation of—disturbing peace......... 229

Surplus Funds—
DEPARTMENT OF PUBLIC WELFARE—transfer of ... 25
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Swiss Embassy—

LaBOR COUNSELOR—owner of property in Montgomery County—
subject to real estate tax

Taxation—
CIGARETTE TAXES—

ALLOCATION OF EXPENSE—collection of State and local

EXEMPTIONS FROM TAX—

BLIND PERSON—real property—applicability to entireties—
joint-common tenancies

ForeiGN DiPLOMATS—real property—do not qualify for—
Montgomery County—Swiss Counselor

VETERANS OF FOREIGN WARS OF THE UNITED STATES IN KANSAS
C1tY, MissOURI, NATIONAL HEADQUARTERS—bequest exempt
from taxation

INHERITANCE TAXES—

ALTERNATIVE CONTINGENT REMAINDER—subject to implied
condition of survivorship—estate of Annie Eliza Scott........

CHARITABLE BEQUEST—“The Old Kent Chapter D.A.R.”—ex-
empt from taxation—estate of Ann B. Smith

CONTEMPLATION OF DEATH—estate of George H. Lemen—
transfers to daughter and son-in-law.

INTER VIVos GIFTs—bank accounts in name of minor

Lire TENANTS—death of—tax due on vested remainder

MINOR’S BANK ACCOUNTS—inter vivos gifts

PriMARY LIFE EsTATE—successive life interests—formula for
tax determination on

REMAINDERs—not subject to direct tax if established prior to
1985

RETIREMENT SYSTEM FUNDs—taxable if payable to decedent’s
estate

203

217

203

225

190

224

211
193
216
193

214

190

220



296
T(Continued)

Taxation— (Continued)

TESTAMENTARY TRUST—succeeding life beneficiaries..... .. 190

VESTED REMAINDER—tax due on death of one of life tenants—
estate of William J. Benson.. . 216

VESTED REMAINDERS 190

PERSONAL PROPERTY—

APPEALS ForR PRIOR YEARS DETERMINED ERRONEOUS—subsequent
years—involving same error—no refund allowable......... 206

REAL PROPERTY—

BLIND PERSON EXEMPTION....... 217

ForeieN DipLoMAaTs—liable for school taxes 203

REAL ESTATE—semi-annual dates of finality—municipal cor-
porations—home rule 41

SALES AND USE TAXES—

STATUTE oF LiMITATIONS—does not bar action against individual
officers—action commenced within six years against
1703 3 0103 3 72 Lo ) ¢ OSSR 221

See CONSTITUTIONAL Law—tax bills 33

Tax Bills—General Assembly—
“EVEN YEAR” SESSIONS 33

Tax Lien——

FEDERAL—award of Workmen's Compensation Commission—
not a property—not subject to 239

Tax Ordinance—
ANNE ARUNDEL COUNTY. 241

Teachers Colleges—

RESIDENCE—female married student 90
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T—(Continued)

Teachers’ Pay Bill—

CHAPTER 16, ACTS OF 1960-—administration of—“merit plan”—
county bonuses 92

Telephone Directory—

DENTISTS—Uuse of specialty prohibited on signs or in.......... 85

Temporary Certificates—

ELECTIONS—VOoters 105
Text Books—
PuBLic ScHOOLS 97

Tidewater Fisheries Commission—

CHAIRMAN May Nor B DIREcTOR—Commission may authorize

performance of director’s duties—if vacancy existS............. 226
Timber—
See STATE PoLICE—motor vehicles—hauling 164

Title Companies—

See INSURANCE 114

Traffic Laws—

VIOLATION oF—defendant can be tried on summons—warrant
unnecessary 167

Traffic Regulation—

BALTIMORE CiTy—power to make 153

Transfer of Property—

WHAT CONSTITUTES PROPERTY—Miners’ Hospital ., 65

Trial Magistrates—

COMMITMENTS T0 HOSPITALS—patients—insane—drug addicts—
habitual drunkards—mandatory to report names to Depart-
ment of Motor Vehicles 145
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Trial Magistrates— (Continued)

DockETs—must be open for public inspection—reasonable
times

Moror VEHICLES—Ilength of—public highways—piling and
JOES oo e s s s e o s e e e

PEDESTRIANS'—right of way at street intersections. ...

Picker LiNEs—authority of special policemen

SuNDAY—operation of power lawnmowWers. ...

TRAFFIC LAaws—violations—summons—warrants ... ...

Trucks—

See MoTOR VEHICLES

U

Uncollectible Accounts—

UNIVERSITY OF MARYLAND—Board of Public Works not rejuired
to approve write off.

Unemployment Insurance—

PAYMENTS BY MAIL—prohibited

University of Maryland—

LOYALTY PLEDGE—Ober Law—application to persons at—oc-
casional instructional services

PERSONAL PROPERTY—write off uncollectible accounts—approval
of Board of Public Works not required

SoiL CONSERVATION DISTRICTS—without authority to borrow

money

Unsatisfied Claim and Judgment Fund—
Law PROSPECTIVE—not retrospective—notice to defendant....... .

SERVICE ON MANAGER—notice to defendant—effect of new law.

231

164
153
180
229
167

140

232

24

. 187

232

235

237

. 237
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Usury—
CHARGE ForR FHA MORTGAGE INSURANCE—does not constitute.....

SERVICE CHARGE—exceeding legal rate of interest constitutes....

See SMALL LoaNs

Utility Poles—

See MoTor VEHICLEs—length of vehicles

\4

Variable Annuities

Veterans of Foregin Wars—

Tax EXEMPTION

Veterinary Examiners, Board of—

SpecIAL FUNDs—balance exempt from reversion at end of fiscal
year

Voluntary Commitments—

HoSPITALS

Voting—

EVIDENCE OF RESIDENCE—issuance of temporary certificate to
vote—Baltimore City

w

Warrants—

See Motor VEHICLEsS—traffic laws

Water Pollution—

See BUREAU oF MINEs—Youghiogheny River. ...

Water Tank—

See Racing ComMissioN—truck for

17

164

120

225

21

. 145

105

167

31

173
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Worcester County—

ALCOHOLIC BEVERAGE LICENSES—husband and wife—different
locations 5

Workmen’s Compensation Commission—

AWARD OF COMMISSION—not subject to federal tax lien—not a

property right 239
Write-Offs—
See PATIENTS' ACCOUNTS 107
UNIVERSITY HOSPITAL 232
Y
Youghiogheny River——
See BUREAU OF MINES 31
YA
Zoning—

ANNE ARUNDEL CoOUNTY—master plan—powers of county
commissioners 241

ORDINANCE—county statutes—mnot effective where it conflicts
with public general laws—issuance of State licenses by
clerk of court 245
















