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ATTORNEYS GENERAL OF MARYLAND

This office was permanemtly separated from that of Secretary in 1657. Under
royal government (1690-1715) there were two Attorneys General, one for the
Propri and one for the King., The office was continued under the Constitution
of 1776. Other places held by any Attorney General during his incumbency are
indicated in each case.

Lt. Richard Smith, Sr., of Calvert County (Prot.), appointed by the
Provincial Court, 28 Sept. 1657.

Capt. Thomas Manning of Calvert County (Prot.), com. by the Lt.
Gen., 20 Feb, 1660/1.

Col. William Calvert of St, Mary’s City (Cath.), sworn 12 June 1666.

Col. Vincent Lowe of Talbot County (Cath.), sworn 13 Dec. 1670.
Resigned after appointed Sheriff of Talbot County.

Kenelm Cheseldyne of St. Mary’s City (Prot.), sworn 6 April 1676.

Thomas Burford of Charles County (Prot.), appointed by His Lord-
ship and sworn 4 Oct. 1681; died in office in March, 1686/7.

Robert Carvile of St. Mary’s City (Cath.), com. by Chancellor Henry
Darnall, pursuant to Lord Baltimore’s instructions, 3 April 1688,
Superseded by Carroll.

Charles Carroll of St. Mary’s City and of Anne Arundel County
(Cath.), formerly of the Inner Temple, London; com. by the
Proprietary, to hold office during good behavior, 18 July 1688;
arrived in Maryland 1 Oct. and was confirmed in office by the
Deputy Governors, 13 Oct. 1688. After 1 Aug. 1689 he continued
as Lord Baltimore’s Attorney General until the restoration of
Proprietary government. On the death 17 June 1711, of Col.
Henry Darnall I, his father-in-law, he succeeded to the offices of
Agent and Receiver General and Keeper of His Lordship’s Great
Seal.

Col. George Plater I of St. Mary’s County (Prot.), appears as acting
Attorney General, for the crown, as early as 23 April 1691;
superseded by Wynne.

Edward Wynne of St. Mary’s County (Prot.), sworn crown Attorney
General, 5 April 1692; died in office shortly before 8 Sept. 1692.

Col. George Plater I, sworn 8 Sept. 1692; resigned to be Naval Officer
of Patuxent shortly before 21 Oct. 1698. He was Receiver of
Patuxent and, until Nov. 1696, Collector of the same. He married,
about 1694, Anne, dau. of Thomas Burford above.

Maj. William Dent of Charles County (Prot.), com. by Gov. Nicholson,
22 Oct. 1698, resigned 8 May 1702. He was again commissioned
by Gov. Seymour, 16 May 1704, and continued to serve until his
death in Nov. 1704. He was also Naval Officer of North Potomac,
and in May, 1704, he became joint Commissary General.
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Col. William Bladen of Annapelis (Prot.), wife (Cath.), com. by Gov.
Seymour as Her Majesty’s Attorney General, succeeding Dent,
4 Dec. 1704; sworn His Lordship’s Attorney General, succeeding
Carroll, 1 May 1716; died in office, 1 Aug. 1718. He was Naval
Officer of Annapolis, and in Aug, 1708, he became sole Com-
missary General.

Thomas Bordley of Annapolis (Prot.), sworn 6 Sept. 1718; dismissed
in September, 1721. He was sole Commissary General. He died
11 Oct. 1726.

Daniel Dulany, Sr., of Annapolis (Prot. protege and former clerk of
George Plater above), succeeded Bordley, 10 Oct. 1721. Until
July, 1724, he was joint Commissary General. He resigned in
1725.

Michael Howard of Talbot County (Prot.), sworn 19 Oct. 1725. He
was appointed Surveyor General of the Eastern Shore in June,
1726, and Naval Officer of Oxford about 1727, He resigned in
1734.

Daniel Dulany, Sr., succeeded Howard in Oct. 1734, and was also
sole Commissary General; resigned in 1744.

Henry Darnall III of Prince George’s County (Prot. convert, wife
and children Cath.), com. and sworn 19 April 1744; appointed
Naval Officer of Patuxent, 24 May 1755; persuaded to resign
early in 1756.

Stephen Bordley of Annapolis (Prot. son of Thomas Bordley above),
com. 26 March and sworn 26 May 1756; suffered a paralytic
stroke and resigned in Dec. 1763; died 6 Dec. 1764. He was
Naval Officer of Annapolis until March, 1762, when he became
sole Commissary General.

Edmund Key of Annapolis (Prot., mother Cath.), com. 26 Dec. 1763
and sworn 10 April 1764; resigned shortly before his death on 4
May 1766. -

Robert Goldsborough II of Dorchester County (Prot.), sworn 8 April
and com, 4 June 1766, Resigned in 1768; died 30 April 1777.

Thomas Jennings of Annapolis (Prot.), sworn 18 Oct. and com. 27
Oct. 1768; recom. 29 April 1773. He was appointed State At-
torney General in April, 1777, but was succeeded, on 6 Jan, 1778,
by Benjamin Galloway. He was a relative of former Deputy
Secretary Edmund Jennings.

(Reprinted from “His Lordship’s Patronage”, pages 132-34, by
permission of the author, Professor Donnell M. Owings, Department
of History, University of Oklahoma).
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Luther Martin 1778

William Pinkney 1805
John Thomas Mason 1806
John Johnson 1806
John Montgomery 1811
'Luther Martin . 1818
Nathanial Williams, Assistant Attorney General......c. 1820
Thomas B. Dorsey 1822
Thomas Kell 1824
Roger B. Taney 1827
Josiah Bayley 1831
George R. Richardson 1845
Robert J. Brent 1851
*Alexander Randall S 1864
Isaac D. Jones 1867
Andrew K. Syester 1871
Charles J. M. Gwynn 1875
Charles B. Roberts 1883
William Pinkney Whyte 1887
John P. Poe . 1891
Harry M. Clabaugh 1896
George R. Gaither, Jr. i 1899
Isidor Raymer ... 1900
William S. Bryan, Jr. 1904
Isaac Lobe Straus 1908
Edgar Allan Poe 1912
Albert C. Ritchie 1916
*Ogle Marbury 1918
Alexander Armstrong 1920
Thomas H. Robinson 1924
William Preston Lane, Jr. 1930
Herbert R. O’Conor 1934
William C. Walsh 1938
William Curran 1945
‘Hall Hammond e 1946
*J. Edgar Harvey 1952
‘Edward D. E. Rollins 1952
'C. Ferdinand Sybert ... 1954
89 0Thomas B. Finan 1961
“Robert C. Murphy 1966
“Francis B, Burch 1966

1During the physical incapacity of Luther Martin, 1820-1822, the Governor ap-
pointed Nathanial Williams, Assistant Attorney General, to act as Attorney General,

2The office of Attorney General was abolished by the Constitution of 1851, but
was re-established by the Constitution of 1864 (Art, V, Sec. 1).

3During Mr, Ritchie’s absence, June 1918-January 1919, while serving as General
Counsel of the United States War Industries Board, Mr. Ogle Marbury became
Acting Attorney General.

450n September 30, 1952, Mr. Hammond resigned as Attorney (General to
accept an appointment on the Cowrt of Appeals of Maryland, Mr, Harvey was
designated by Governor McKeldin to be Acting Attorney Gieneral until the new
Attorney General qualified,
b Mr. Bdward D. E. Rollins qualified as Attorney General on the 14th of Novem~
er, 1952,
M;Relsigsed January 12, 1961, to accept an appointment to the Court of Appeals of

ryland.

sAppointed January 13, 1961, to serve unexpired term of former Attorney General,

sElected at election of November, 1962,

100n October 13, 1966, Mr, Finan resigned as Attorney General to accept an
appointment as an Associate Judge of the ‘Court of Appeals of M!arﬂla‘nd.

10n October 13, 1966, Mr. Robert C. Murphy was sworn in as Attorney General
to serve for Mr. Finan's unexpired term.

12My, Francis B. Burch was elected Attorney General in the November, 1966
election and was sworn in on December 16, 1966.
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STATE LAW DEPARTMENT

Francis B. Burch .Attorney General
Robert F. Sweeney. ... .Deputy Attorney General
‘David T. Mason Assistant Attorney General
Chief, CRIMINAL DIVISION
Thomas A. Garland Assistant Attorney General
Chief, CIVIL DIVISION
*James R. Klein. oo First Assistant Attorney General
‘Edward F. Borgerding.............. First Assistant Attorney General
Franklin Goldstein Assistant Attorney General
Fred Oken Assistant Attorney General
‘Edward L. Blanton, Jr.......... ... Assistant Attorney General
‘Morton A. Sacks Assistant Attorney General
‘Alan M. Wilner........oceee. S Assistant Attorney General
Donald Needle Assistant Attorney General
Alfred J. O’Ferrall, IIL..e Assistant Attorney General
‘Frank A. DeCosta Assistant Attorney General
Lewis A. Noonberg Assistant Attorney General
S. Leonard Rottman Assistant Attorney General

Bernard L. Silbert.

Assistant Attorney General
*William B. Whiteford

Assistant Attorney General

Henry J. Frankel Assistant Attorney General
George W. Liebmann Assistant Attorney General
*Thomas N. Biddison, Jr......cooo. Assistant Attorney General
“James L. Bundy Assistant Attorney General
""Martin B. Greenfeld Assistant Attorney General
“John J. Garrity Assistant Attorney General
“H. Edgar Lentz Assistant Attorney General
“Henry R. Lord Assistant Attorney General

Jon F, Oster Special Assistant Attorney Gen-

eral for the Comptroller of
the Treasury
“Anthony M. Carey. Special Assistant Attorney Gen-
eral for the Department of
Assessments and Taxation
“Joseph R. Raymond...........Special Assistant Attorney Gen-
eral for the Department of
Assessments and Taxation
“Loring E. Hawes Special Assistant Attorney Gen-
eral for the University of
Maryland
................................. Special Assistant Attorney Gen-
eral for the University of
Maryland
William E., Brannan Special Assistant Attorney Gen-
eral for the Unsatisfied Claim
and Judgment Fund
Richard C. Rice...ooe Special Assistant Attorney Gen-
eral for the Department of
Forests and Parks

*Mrs. Estelle A. Fishbein




Girard H. Kessler Specia] Assistant Attorney Gen-
eral for the State Retirement
Systems
Special Assistant Attorney Gen-
eral for the State Roads Com-
mission
Special Assistant Attorney Gen-
eral for the Department of
Motor Vehicles
Louis E. Schmidt ‘ Special Assistant Attorney Gen-
eral for the State Health
Department

Donald H. Noren .. Special Assistant Attorney Gen-
eral for the State Health
Department

Edward R. Jeunette. ... Special Assistant Attorney Gen-
eral for the Department of
Mental Hygiene

George B. Cavanaugh............ . Special Attorney for the Depart-
ment of Mental Hygiene

J. Howard Holzer Special Attorney for the State
Accident Fund

Arnold Weiner. Special Assistant Attorney Gen-

eral for the Department of
Employment Security
Edward S. Digges ..o . Special Assistant Attorney Gen-
eral for the Department of
Chesapeake Bay Affairs s

N. Barton Benson............. ... Special Assistant Attorney Gen-
eral for the State Insurance
Department

Albert A, Levin Special Attorney for the Sec-

ond Injury Fund—Workmen’s
Compensation Commission

J. Max Millstone... Special Attorney for the De-
partment of Public Improve-
ments

Norman Polovoy. Assistant Attorney General,

Chief, CONSUMER PRO-
TECTION DIVISION

John N. Ruth Assistant Attorney General,
Consumer Protection Division
¥Frederick T. Dunn Investigator, Consumer Protec-
tion Division
Philip Z. Altfeld Securities Commissioner
Frederick O’Fiesh Assistant Securities
Commissioner
Miss Dickee M. Howard....cooecee Assistant Attorney General
Miss Jeanette M. Finnegan........ Administrative Assistant—State
Law Department
Mrs. Katherine D, Hudlin.........e.. Administrative Assistant II

Mrs. Edith H. T. Vester
Miss Agnes T. Conroy

Accounting Associate

...Stenographer, Law and
Legislative
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Miss Inez M, Bull.. S Stenographer, Law and

Legislative

Miss Adele Kemper.....cooeviv Stenographer, Law and
Legislative

Mrs. Ida Beyer Hoover........... Stenographer, Law and
Legislative

Mrs. Gwendolyn J. Clarke.......ccoe... Stenographer, Law and
Legislative

Mrs. Mary E. Munley....ove Stenographer, Law and
Legiglative

Mrs. Suzanne Estep Fraunhoffer.. .. .Stenographer, Law and
Legislative

Mrs. Mary G. Kress Stenographer, Law and
Legislative

Miss Frances M. Schroeter..... S Stenographer, Law and
Legislative

Mrs. Anna B. Alokones............ Stenographer, Law and
Legislative

Mrs. Marian P. Otto . Stenographer, Law and
Legislative

Mrs. Edyth T. Quantz........u. Stenographer, Law and
Legiglative

Mrs. Ruby M. Doyle....o....Stenographer, Law and
Legislative

Mrs. Beverly P. Strohm....onnnn Stenographer, Law and
Legislative

Mrs. Hope Ward Stenographer, Law and
Legislative

Mrs. Melinda L. Biddlecomb............ Stenographer, Law and
Legislative

Mrs. Anne R. Marder........
Mrs. Mary M. McDonald.
Mrs. Rosalie Petrella Wilson.
Miss Joan A. Willner....

..Secretary III

1Resigned December 31, 1968 to accept appointment as Chairman, Board of Parole
2Deceased, August 17, 1968

3Appointed First Assistant Attorney General August 17, 1968

“‘Resigned April 30, 1968

SResigned September 3, 1968

4Resigned January 31, 1968 -

Resigned August 30, 1968 to become Administrative Assistant to the Governor
8Resigned February 16, 1968

°Appointed Februnary 19, 1968

©Appointed October 1, 1968

UAppointed September 16, 1968

2Appointed October 7, 1968

BAppointed January 2, 1968

M“Appointed September 30, 1968

BResigned July 1, 1968

Appointed July 1, 1968

1"Resigned April 1, 1968

BAppointed June 18, 1968

®Appointed June 5, 1968

Offices: 1200 One Charles Center
Baltimore, Maryland 21201
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ANNUAL REPORT FOR 19638

January 1, 1969

Honorable Marvin Mandel
Governor of Maryland
State House

Annapolis, Maryland

DEAR GOVERNOR MANDEL:

Pursuant to the provisions of Section 10 of Article 32A
of the Annotated Code of Maryland (1957 Edition), I am
herewith submitting to you a report of the proceedings and
activities of the State Law Department for the period
beginning January 1, 1968, and ending December 31, 1968.

The total number of cases in courts of various jurisdie-
tions increased substantially during 1968. The Court of
Special Appeals, which began its operation in 1967, showed
for the September Term, 1968, an increase of approximately
13.10% in the number of criminal appeals docketed. There
was also a substantial increase in the number of civil cases
appealed to the Court of Appeals during this period.

The Civil and Criminal Divisions of the State Law De-
partment are both working at full capacity and the demands
on the personnel of these Divisions for approval of legisla-
tion, opinions and the writing of briefs and miscellaneous
pleadings and appearances in court con’_cinlie to mount.

I am indicating below the various courts and the number
of cases in each in which the Department participated. Some
of these cases have been finally completed; others are in the
process of trial; and some are still pending.
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Supreme Court of the United States........ 62%
* (includes Petitions for Certiorari)
United States Court of Appeals for the
Fourth Circuit : 111
United States District Court for the
District of Maryland ..o 156
Court of Appeals of Maryland
September Term, 1968
Civil AppealS ..o S 40
Criminal Appeals 11
Post Conviction 2
Miscellaneous Docket
(Petitions for Certiorari) 242
Total 295
Court of Special Appeals of Maryland
September Term, 1968
Criminal Appeals Docketed ... ... 500
Post Conviction 122
Defective Delinquent 23
Total 645
Cases in Lower Courts : 93
Maryland Tax Court Cases ... 185 Closed in 1968
250 Filed in 1968
Department of Employment
Security 63 Circuit Courts and
Baltimore City
State Accident Fund ... ... 295 Circuit Courts and
Baltimore City

The Consumer Protection Division has been in operation

XII

for 18 months and now receives an average of 1,500 com-
plaints, inquiries and requests for assistance each week
from Maryland consumers. In an effort to make its services
more readily available to citizens living in the inner city,
we have recently assigned an Investigator to each of four
storefront Police Community Relations Centers in Balti-



more. These centers are located on Pennsylvania Avenue,
Cherry Hill Shopping Center, Greenmount Avenue and East
Baltimore Street. We believe that this effort to get closer
to those citizens who have the greatest need for our services
is a positive and forward step in our continuing efforts to
give greater protection and assistance to our citizens.

In addition to our inner city locations, the Consumer
Protection Division continues to assign investigators on a
monthly basis to Hagerstown and Cumberland to serve the
people of Western Maryland, Easton and Salisbury on the
Eastern Shore and Silver Spring, Rockville and Upper Marl-
boro to assist citizens living in the Greater Washington
Metropolitan area. In addition, we also visit Fort Meade
and the Social Security Complex in Woodlawn on a regular
monthly basis. Our efforts to make the Division’s services
more convenient and available to citizens throughout the
State have been warmly received.

The Division also recently passed a milestone when its
total monetary recoveries, refunds and replacements of
merchandise topped one million dollars. The Consumer
Protection Division has also developed a consumer education
program which is now being made available to schools
throughout the State. The Division will continue to develop
innovative programs and techniques in order to perform a
more effective service for the citizens of Maryland.

In addition to the above, the Department appeared as
counsel in numerous contested cases before administrative
or departmental tribunals of the State government.

All bonds submitted to the Department of public officials
required by law to be bonded were approved as to form and
legal sufficiency before acceptance by the State. All leases,
contracts, contract bonds, deeds, agreements and easements
submitted to the Department of Public Improvements
and/or the Department of Budget and Procurement were
examined by this Department for legal sufficiency, as well
as deeds and agreements submitted by the Board of Public
Works, and similar documents submitted by other depart-
ments in which the State had an interest. All rules and
regulations Wwere required to be approved by the Department
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as to legality before being filed with the State departments
indicated by statute.

The General Assembly convened on January 17, 1968, and
adjourned on March 26, 1968. The Annapolis office of the
Attorney General during this session was in charge of Mr.
James B. Cook, Assistant Attorney General, although Mr.
Sweeney and I were in regular attendance, together with
other members of my staff, to advise and consult with mem-
bers of the General Assembly and the departments and
officials of the State government having an interest in
proposed legislation.

In 1965 then Governor J. Millard Tawes, because of the
great interest of the citizens of Maryland in modernizing
and revising the present Maryland Constitution, appointed
a nonpartisan commission of outstanding Marylanders to
study the need for a Constitutional Convention for the pur-
pose of preparing recommendations as to the necessary
changes in the State Constitution. The Legislature then en-
acted legislation which enabled the calling of a convention
and provided for the election of delegates to draft a pro-
posed new Constitution. The final draft of the proposed
document was approved by the Convention on January 8,
1968, and on May 14, 1968, a special election was held to
permit the voters of Maryland to accept or reject the pro-
posed State Constitution. The majority of the votes cast
during this election were against the adoption of the pro-
posed new Constitution.

During the session of the Constitutional Convention, the
State Law Department performed in the capacity of legal
adviser to the Convention and advised the delegates as to
the proper form and legal sufficiency of many proposals
considered by them.

In February, 1968, I attended the mid-year meeting of
the National Association of Attorneys General in Washing-
ton, D. C. Deputy Attorney General Robert F. Sweeney
accompanied me. In March, accompanied by the Depart-
ment’s entire Criminal Division, I participated in the mid-
winter meeting of the State’s Attorneys - Association in
Baltimore. During -the latter part of April, Mr. Norman
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Polovoy, Chief of the Consumer Protection Division, and I
attended the Southern Conference of the National Asso-
ciation of Attorneys General. In June Mr. Sweeney and I
attended the 62nd Annual Meeting of the National Asso-
ciation of Attorneys General in Boston, Massachusetts, and
during the early part of July we were present at the Fourth
Judicial Conference in Hot Springs, Virginia. During the
early part of December Messrs. Sweeney, Polovoy and I
participated in the meeting of the Executive Committee of
the National Association of Attorneys General in San
Francisco, California.

This office sustained a grievous loss on August 17, 1968,
with the sudden and untimely passing of James R. Klein,
First Assistant Attorney General. I appointed Edward F.
Borgerding, Assistant Attorney General, to replace Mr.
Klein as First Assistant.

A detailed Financial Statement of the State Law Depart-
ment for the fiscal year beginning July 1, 1967, and ending
June 30, 1968, is included herewith.

When I took office as Attorney General, I instituted a
policy of evaluating the performance and work load of each
Agssistant Attorney General at least twice a year. These
evaluations have been extremely helpful in keeping abreast
of the State’s increasing demand for legal services, and I
shall continue this practice throughout my term of office.

I hope this report of our activities for the year 1968
meets with your approval.

Sincerely,

FraNcis B. BURCH,
Attorney General.
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FINANCIAL STATEMENT OF THE STATE LAwW DEPARTMENT
FOR THE FISCAL YEAR BEGINNING JULY 1, 1967

Appropriations and Budget Credits

AND ENDING JUNE 80, 1968

Program .01 ... $580,401.25
Program .02 . 4,891.00
Program .08 ... . 809.00
Program .04 ... .. ... 60,801.00
Program .05 ... ... 62,685.00
$709,587.25
Program .01

Legal Counsel and Advice:
Appropriation .$579,281.00
Appearance Fees 363.00
Budget Credits .. 1,120.25
$580,764.25
Appearance Fees turned into State Treasury.... 363.00
Net Appropriation plus budget credits $580,401.25

Salaries:
Attorney General ... ...$ 20,000.00
Deputy Attorney General ... . 19,250.00
Assistant Attorney

General ITT (3) .o 49,928.00
Assistant Attorney

General IT (11) ... 167,372.00
Special Attorney IV

(Part salary) ... 7,150.00
Special Attorney I1T (2) ... 16,353.00
Administrative Assistant,

State Law Department ... 12,290.00
Administrative Assistant IT......  8,794.00
Accounting Associate IT...... . 8,478.00
Stenographer, Law and

Legislative (12) ... . 84,119.00
Secretary 11 5,329.00

Salaries $399,063.00
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Expenses (Exclusive of Salaries):
Technical and Special Fees........ $ —

Communications ... 23,813.00
Travel 12,292.00
Motor Vehicle Operation and

Maintenance 3,472.00
Contractual Services .. 65,354.00
Supplies and Materials ... 4,876.00
Equipment—Replacement ...  4,349.00
Equipment—Additional ... 11,132.00
Fixed Charges 53,200.00
Total Operation Expenses ... $178,488.00
Salaries

......... $399,063.00
Total Expenditures

Original General Fund Appropriation..............

Transfer of General Fund Appropriation.. ...

$577,5651.00

Total General Fund Appropriation
Less: General Fund Reversion.............

$524,116.00

55,165.00

$579,281.00

1,730.00

Net General Fund Expenditure. ... $577,551.00

Program .02
Subversive Activities Control:

Appropriation ...

Salaries:
Assistant Attorney
General II $ 3,579.00

Salaries $ 3,579.00
Expenses (Exclusive of Salaries):
Contractual Services ... $ 1,261.00

Total Expenses ... $ 1,261.00
Salaries ..., 3,579.00

$

Total Expenditures
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$ 4,891.00
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Original General Fund Appropriation........... $ 8,038.00

Transfer of General Fund Appropriation....... .. — 3,147.00
Total General Fund Appropriation $ 4,891.00
Less: General Fund Reversion 51.00
Net General Fund Expenditure $  4,840.00
Program .03
Sundry Claims Board:
Appropriation $ 809.00
Expenses:
Contractual Services ... $ 772.00
Total Expenditures $ 772.00
Original General Fund Appropriation................ 5,000.00
Transfer of General Fund Appropriation — 4,191.00
Total General Fund Appropriation $ 809.00
Less: General Fund Reversion 37.00
Net General Fund Expenditure $ 772.00
Program .04
Division of Securities:
Appropriation $ 60,801.00
Salaries:
Securities Commissioner ... $ 12,511.00
Assistant Securities
Commissioner ... 16,169.00
Assistant Attorney
General 11 12,735.00
Stenographer, Law and
Legislative 7,542.00
Secretary I1 4,859.00
Salaries $ 53,816.00
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Expenses (Exclusive of Salaries):

Communications $ 1,600.00
Travel 1,745.00
Contractual Services ... 589.00
Supplies and Materials..... ... 1,515.00
Equipment—Additional ... . 538.00
Fixed Charges ..., 691.00
Total Operation Expenses...... $ 6,678.00
Salaries 53,816.00
Total Expenditures $ 60,494.00
Original General Fund Appropriation.. ... $ 50,767.00
Transfer of General Fund Appropriation........... 10,034.00
Total General Fund Appropriation $ 60,801.00
Less: General Fund Reversion 307.00
Net General Fund Expenditure $ 60,494.00
Program .05
Division of Consumer Protection:
Appropriation ... $ 62,685.00
Salaries:
Assistant Attorney
General ITI $ 17,600.00
Chief Investigator, Consumer
Protection 10,811.00
Investigator, Consumer
Protection 510.00
Stenographer, Law and
Legislative 6,469.00
Secretary I1 2,791.00
Salaries, ] $ 38,181.00
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Expenses (Exclusive of Salaries):

Communications $ 1,706.00
Travel 3,404.00
Contractual Services .. 11,153.00
Supplies and Materials............. 994.00
Equipment—Additional ... 1,797.00
Fixed Charges 5,223.00

Total Operation Expenses...... $ 24,277.00

Salaries

.......................................... 38,181.00

Total Expenditures

Original General Fund Appropriation
Less: General Fund Reversion

Net General Fund Expenditure

SUMMARY

Total Net Appropriations and
Budget Credits

$ 62,458.00

$ 62,685.00

227.00

$ 62,458.00

Program .01 $580,401.25
Program .02 4,891.00
Program .03 809.00
Program .04 60,801.00
Program .05 . 62,685.00
Total

Total Expenditures

Program .01 $577,551.00
Program .02 4,840.00
Program .03 772.00

XX

$709,587.25



Program .04 60,494.00
Program .05 62,458.00
$706,115.00
Budget Credits ................ 1,120.25
$707,235.25
Total Reversion to

State Treasury ... 2,352.00

Total
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OFFICIAL OPINIONS
of the
ATTORNEY GENERAL of MARYLAND






ACCIDENT FUND, STATE

THE RESERVES AND SURPLUS OF THE STATE ACCIDENT FUND
ARE FOR THE EXCLUSIVE BENEFIT OF INSURED POLICY-
HOLDERS AND THEIR EMPLOYEES, AND SUCH ASSETS
CANNOT BE USED FOR GENERAL STATE PURPOSES.

July 3, 1968.
Walter E. Kennedy, Chairman.

You ask if the premiums, reserves and other monetary
assets, in excess of operating expenses, belong exclusively
to the policyholders of the State Accident Fund, and you
ask if the Legislature may turn over such assets to the
Treasurer of the State of Maryland to be used by it for gen-
eral State purposes. In our opinion such assets belong exclu-
sively to the policyholders of the State Accident Fund, and
the Legislature may not turn over such assets to the Treas-
urer of the State to be used by it for general State pur-
poses.

Conversely stated, your question asks if an employer can
proceed against the State of Maryland if an award is passed
by the Workmen’s Compensation Commission against an
employer insured by the State Accident Fund and if the
Fund were insolvent. In our opinion the answer to this
question also is “No.”.

As you are aware, the State Accident Fund was created
by Chapter 800 of the Acts of 1914, to insure those em-
ployers against claims included in the compulsory Work-
men’s Compensation Law who do not want to or could not
obtain insurance from private casualty companies.

The Workmen’s Compensation Act, creating the State
Accident Fund, acknowledges and has since its inception
acknowledged that a duty of the State Accident Fund rela-
tive to expenses, reserves, and surplus is to collect money
for the same through premiums paid by insured employers.
This 4%y is set forth in Section 78 of Article 101 of the
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Code which requires the State Accident Fund to set up a
catastrophe fund to protect against any catastrophic haz-
ard. Reserves adequate to meet anticipated losses are dic-
tated both by this Section and sound business practice. The
Legislature recognizes and so states in Section 80 of Article
101 that such assets belong to the State Accident Fund.
This is acknowledged again in Section 74 which provides
that the Commissioners of the State Accident Fund have
the power to declare dividends to the subscribers or policy-
holders in the Fund, either in the form of cash refunds
or credits.

A state insurance fund is not synonymous with the state,
State v. Padgett, 564 N.D. 211, 209 N.W. 388; Bordson v.
North Dakota Workmen’s Compensation Bureau, 49 N.D.
534, 191 N.W. 839, nor is the bureau which administers
the fund the state, State v. Padgett, (supra). Although the
policyholders have a real interest in the assets of the Fund,
there is nothing in the Maryland Statute which directly or
impliedly gives such policyholders a right of action against
the State in the event the Fund were to become insolvent.

All monies of the Fund have been and are acquired
through the collection of premiums from employers.* The
amount of a premium is determined by the Fund and is
based upon the employer’s payrolls, reported under proper
classification, times the applicable rate per $100.00 of pay-
roll. The rate is determined by an annual review of the
loss experience of the particular employer. The premiums
thus collected pay compensation to injured employees
against the employer-policyholder and the Fund. The bal-
ance of the premiums collected constitutes the reserves and
surplus of the Fund after the payment of operating ex-
penses, The reserves are set up to provide for any future
incurred losses or reopened cases. The surplus from some
years is required to offset any deficit which may occur in
other years.

The maintenance of adequate reserves and surplus is
mandatory under sound business practice as well as under
the provisions of Article 101, Section 78 of the Maryland
Code noted above. This Section states:



“Surplus; reserve.

Ten per centum of the premiums collected from
employers insured in the State Accident Fund
shall be set aside by the commissioners of the
State Accident Fund for the creation of a surplus
until such surplus shall amount to the sum of
fifty thousand dollars, and thereafter five per
centum of such premiums until such time as in
the judgment of said commissioners such surplus
shall be sufficiently large to cover the catastrophe
hazard. The commissioners shall also set up and
maintain a reserve adequate to meet anticipated
losses and carry all claims and policies to ma-
turity.”

As a general proposition the State Accident Fund and
the funds of the other sixteen (16) States which have sim-
ilarr state insurance have been created not for the benefit
of the state but for the benefit of both employers and em-
ployees, Thompsorn v. State Compensation Commissioner,
54 S.E. 2d 13, 133 W. Va. 95. Such funds have been held
1o have the status of private insurance companies, Rivera
v. Johmston, 225 P. 2d 858, 71 Idaho 70; Commissioners of
State Ins. Fund v. Low, 138 N.Y. S. 2nd 437, 440, 285 App.
Div, 525, affirmed 170 N.Y.S. 2d 795, 3 N.Y. 2d 590, 148
N.E. 2d 136.

The state has been held to have no interest in the fund
other than in its proper administration, Senske v. Fairmont
& Waseca Canning Co., 45 N.W, 2d 640, 232 Minn. 350.

It has been held that debtors to the fund are not debtors
to the state, Chez v. Industrial Commission of Utah, 62 P.
2d 549, 90 Utah 447, 108 A.L.R. 365, and the fund itself
is held not a state fund, Bordson v. North Dakota Work-
men’s Compensation Bureau, 191 N.W, 839, 49, N.D. 534.

Claims against funds similar to the State Accident Fund
are held not claims against the state, as noted in State v.
Padgett, (supra). Thus if the Legislature were to appro-
priate the assets of the State Accident Fund and use them



6

for general State purposes, employers would be deprived of
the protection of adequate reserves to guard against claims
by injured employees. This well could subject the State to
endless suits by policyholders and could raise a serious con-
stitutional question of whether such policyholders are de-
prived of property without due process of law.

It has been held generally that funds such as the State
Accident Fund are special, or trust funds or trust accounts,
House v. State Industrial Accident Commission, 117 P. 2d
611, 167, Or. 257. The monies thus collected by state funds
must be used for workmen’s compensation purposes,
McArthur v. Smallwood, 281 S.W. 2d 428, 225 Ark. 328,
and are not available for the general or other purposes of
the State, McArthur v. Smallwood, (supra). The McArthur
case would seem to answer fully the questions raised by you.

Such funds are private funds as contradistinguished
from public funds in the sense that they are collected from
not all the people of the state by way of taxation but by
way of insurance premiums from certain individuals, cor-
porations, associations, etc., of the state engaged in con-
ducting certain occupations and employments denominated
in the act, Industrial Commission v. School Dist. No. 48 of
Maricopa County, 108 P. 2d 1004, 56 Ariz. 576.

The fund is a public fund only in the sense of being
administered by a public body, Chez v. Industrial Commis-
ston of Utah, 62 P. 2d 549, 90 Utah 447, 108 A.L.R. 365.
The fund’s character as a public fund may be indicated by
a statute providing that industrial insurance premiums may
be paid only into the state treasury for the accident and
medical aid fund. But it is not public money in the sense of
being money of the state to be used for, and on behalf of,
the state for a state expenditure, Chez v. Industrial Com-
mission of Utah, (supra). The Chez case, too, would seem
to answer fully the questions raised by you.

Generally, such funds are considered as an arm or depart-
ment of the machinery set up by the Workmen’s Compensa-
tion Act, the administration of which is given to a desig-
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nated board, bureau, or commission, such as the State Acci-
dent Fund of Maryland.

With reference to a particular state workmen’s compen-
sation insurance fund, it has been declared that a fund’s
entire framework, including its organization, powers,
duties, and obligations, shows that it was designed to be
self-operating, Burum v. State Compensation Ins. Fund,
184 P. 2d 505, 30 C. 2d 575, and of a unique and quite spe-
cial character. In this connection, the State Accident Fund,
unlike other agencies of the State, must be in a financial
position to provide protection for its insured to an extent
that is at least on a par with private casualty insurance
companies. This requires that the State Accident Fund not
only maintain an adequate sum of money set aside for catas-
trophies as noted above, but also requires that the State
Accident Fund carry reinsurance.

The Fund presently carries reinsurance in excess of
$75,000.00 up to a maximum of $1,000,000.00 for any one
accident. Such reinsurance may be obtained only if the
State Accident Fund itself, like other workmen’s compensa-
tion insurers, carries reserves and surplus adequate to meet
reasonably anticipated claims as well as claims occasioned
by a catastrophe. The liability of the reinsurer comes into
effect when claims occasioned by any single accident ex-
ceeds $75,000.00.

If the Legislature were to take over the reserves and sur-
plus of the State Accident Fund, the State Accident Fund
would be unable to obtain such reinsurance. This would
drastically curtail if not totally destroy the ability of the
Fund to provide reasonable protection for its policyholders
as no reinsurer would be willing to write reinsurance
where the original insurer carries neither reserves nor
surplus.

We can find no precedent anywhere in the country for
the State to take over the reserves and surplus of the State
Accident Fund, although there are sixteen other states with
comparable funds.
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California has a fund similar to Maryland’s State Acci-
dent Fund and is designated as the State Compensation
Insurance Fund. The California Fund is ultimately self-
supporting and maintains full reserves. In case a surplus
exists, the directors may declare a cash dividend or allow
credit or renew premiums of subscribers, somewhat similar
to the authority granted to the State Accident Fund of
Maryland.

So, too, in Colorado, the State Compensation Insurance
Fund is self-supporting. The Colorado Act has special pro-
visions as to reserves, and mandamus will lie to compel the
state treasurer to invest the Fund’s money as directed by
the Commission, Long v. Industrial Commission, 204 P, 892.
Its reserves are therefore independent of state funds, as are
those of the State Accident Fund of Maryland.

Idaho’s State Insurance Fund is, likewise, self-supporting
and is maintained by premiums, 5% of which are set aside
for surplus. The State Insurance Fund’s reserves may be
invested in securities authorized for savings banks as pro-
vided by Section 72-—912 of the Idaho statutes. 1daho’s re-
serves, also, are independent assets.

In Michigan, the State Accident Fund expenses are paid
out of the fund and are not paid by the State.

In Nevada, the State Insurance Fund is independent and
the State of Nevada is not liable for the payment of com-
pensation or for expenses; See Nevada Statutes 616.395,
616.390, 616.325, 616.497, 616.145,

In New York, the State Insurance Fund must maintain
a reserve as per rules of the Insurance Superintendent
according to the provisions of Article 6, Section 86 of the
New York Code, which provides “ .. . Reserves shall be
set up and maintained adequate to meet anticipated losses
and all claims and policies to maturity . . . and sufficient
surplus to cover the catastrophic hazard . . . ” must be
maintained. Thus, New York requires that independent
reserves and surplus be maintained, similar to the existing
Maryland law.
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The State Insurance Fund of Ohio may hold investments
of its own as can the Maryland Fund.

In Oregon, that State’s Accident Fund is declared to be
a trust fund, in which the state has no proprietary interest
and “the State disclaims any right to reclaim these contri-
butions . .. ”. See: Section 656.634, formerly Section 656.454
of Oregon Revised Statutes. Investments and reserves of
the Oregon Fund are provided for in Section 291.602—
291.620, and reserves are provided for in Section 656.458
of the Oregon Revised Statutes.

In Wyoming the State Treasurer is required to set aside
as a reserve fund 25% of excess of monthly receipts over
expenditures according to Section 27—134 of the Wyoming
Statutes. The reserve fund shall be invested in any one or
more of several categories — “the purpose of creating said
reserve fund . . . is to provide a fund within the industrial
accident fund sufficiently large to pay great and unusual
demands upon the industrial accident fund . . . ” Therefore,
the reserves and surplus may not be expended by the State
of Wyoming for a state function other than for the pay-
ment of the claims against the Industrial Accident Fund.

The aforegoing illustrate the conditions which prevail
almost universally in those states which have funds similar
to the State Accident Fund of Maryland.

The very purpose of maintaining the integrity of the
State Accident Fund’s reserves and surplus is to assure
immediate and prompt payment of his compensation to the
injured workman.

We cannot see the constitutional validity of Maryland tak-
ing over the reserves and surplus of the State Accident
Fund. All the authorities seem to require that the premiums
paid by employers to the state accident funds of the several
states should be left as an integral, independent entity to
assure the compliance by the particular fund with any
awards passed against it under the provisions of the par-
ticular workmen’s compensation statute of a given state.

In our opinion, the rationale of Subsequent Injury Fund v.
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Paclk et al.,, (decided June 5, 1968) 250, Md. 306, 242A.
2d 506, is further substantiation that the Legislature may
not appropriate the funds of the State Accident Fund for
the State’s general purposes. The Pack case, by proper
analogy may be extended to include the funds of the State
Accident Fund.

In the Pack case, the question presented was whether
the Subsequent Injury Fund has authority to appeal an
order or an award of the Workmen’s Compensation Com-
mission. The Court of Appeals held that it did not, thereby
affirming the opinion of the lower court. The Subsequent
Injury Fund was created by Chapter 809 of the Acts of
Maryland, 1963, codified as Code (1957) Art. 101, Section
66 (1964 Repl. Vol.). The Subsequent Injury Fund derives
its assets by assessments imposed upon employers and in-
surers as set forth in the above statute. These monies, thus
collected, are used to pay awards of workmen’s compensa-
tion to injured employees, such as the State Accident Fund
is required to pay. The Court of Appeals in the Pack case
stated:

“Article VI, of Section 3 of the Constitution of
Maryland (1867), also imposes upon the State
Treasurer certain duties and obligations regard-
ing ‘monies of the State’ which he received into
his custody. However, the assessments paid into
the Subsequent Injury Fund do not constitute
‘monies of the State’ as contemplated by Article VI
and the duties incumbent upon the State Treas-
urer by this Constitutional provision are inap-
posite to this case.”

Similarly, in our opinion, Article VI Section 3 of the Con-
stitution (supra) and the duties incumbent upon the State
Treasurer by the Constitutional provision are inapplicable
to the funds of the State Accident Fund, because such
funds, as indicated in the Pack case concerning the Subse-
quent Injury Fund, do not constitute “monies of the State”
as contemplated by that Article. It is reasonable to think
that the Court of Appeals will follow the Pack decision in
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the event that the question of the State’s proprietary inter-
est in the monies of the State Accident Fund should come
before that Court. '

Furthermore, the rights and obligations of the State
Accident Fund and the employer who is insured by the
Fund are set forth in the policy of insurance issued by the
Fund. Such policy of insurance does not directly or indi-
rectly empower or give a right to such employer to go
against the State of Maryland generally in the event that
the Fund becomes insolvent. Therefore, such employer has
a right to be protected by the maintenance of adequate re-
serves, ete.

The taking over of the assets of the State Accident Fund
by the State for general State purposes would thereby place
the fate of the permanently disabled, and the widows and
children of fatally injured workmen, under the action of
the Appropriations Committee each time the Legislature
meets. One could envison no secure future for any disabled
person under such an arrangement. In fact, it is contrary
to one of the first principles of any insurance system, <.e.,
the maintenance of adequate reserves to cover incurred
liabilities. It is mandatory in Maryland that all private
insurance carriers abide by this principle. The State Acci-
dent Fund is required to do likewise.

Another serious problem may also arise in attempting to
budget compensation benefits that are generated as a result
of accidents and not through predetermining budgetary
requirements. This latter point is a reason for the very
existence of substantial reserves and surplus.

The monies which the State Accident Fund has accumu-
lated by careful management are in effect a trust fund
which belongs to the employers who have purchased work-
men’s compensation insurance from the State Accident
Fund.
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For these reasons we feel that the Legislature may not
take over monies of the State Accident Fund and apply
them to the general State purposes.

Francis B. BURCH, Attorney General.
J. HowARD HOLZER, Special Attorney.

*During the fiscal year ended October 31, 1915, the then State
Industrial Accident Commission transferred the sum of $15,000.00
to the State Accident Fund in order to initially set up the Fund.
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ALCOHOLIC BEVERAGES

LICENSES-—A PRIVATE CLUB LICENSEE IN CECIL COUNTY IS
PROHIBITED FROM SELLING, GIVING AWAY, OR PERMIT-
TING THE CONSUMPTION OF ALCOHOLIC BEVERAGES ON
THE PREMISES ON SUNDAY IN CECIL COUNTY BY VIRTUE
OF SECTION 90(B) AND SECTION 95B OF ARTICLE 2B OF
THE ANNOTATED CODE OF MARYLAND (1967 CUMULA-
TIVE SUPPLEMENT).

February 7, 1968.
Honorable Nancy Brown Burkheimer.

Your letter of December 23, 1967, inquires whether pri-
vate clubs in Cecil County may under the terms of Article
2B of the Annotated Code of Maryland (1957 Edition) sell,
give away, or permit consumption on the premises of alco-
holic beverages on Sunday. It is our opinion, as explained
below, that the law does not permit such activity by private
clubs in your county on Sunday. We assume for purposes
of this letter that the private clubs referred to all hold
liquor licenses issued under the provisions of Article 2B.

Section 3 (a) of Article 2B provides that no person,
which term includes corporations and unincorporated asso-
ciations but excludes a consumer who purchases alcohol for
his own use, shall buy, possess, or sell aleoholic beverages
unless duly licensed under the Article. Sections 10, 15, and
20 of Article 2B, all of which are applicable to Cecil County,
provide for the issuance of Class “C” licenses which permit
the storage and sale by private clubs of beer, beer and wine,
and beer, wine and liquor, respectively, for consumption on
the premises only. Section 25 of Article 2B provides for
the issuance of special Class “C” beer, beer and wine, and
beer, wine and liquor licenses, respectively, which entitle
the holder thereof to exercise the privileges of a Class “C”
licensee “for the use of any person holding any entertain-
ment conducted by any club, society or association at the
place therein described, for a period not exceeding seven
consecutive days from the effective date thereof . . .”.
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Section 90 of Article 2B is entitled “Sundays”. Section
90(b) (1) makes it a criminal offense in Cecil County as
well as other enumerated counties ¢ . . . for anyone to sell
or for any licensed dealer to deliver, give away or other-
wise dispose of any alcoholic beverages on Sunday” with
the proviso set forth in Section 90(b) (2) “... that it shall
not apply to or affect special Class C licenses issued under
the provisions of this article . . . ”. Section 95B is entitled
“Cecil County” and reads as follows:

“In Cecil County, notwithstanding any other
provisions of this subtitle, the hours during which
sales of any alcoholic beverages may be made
under any class of license issued under this article
on any weekday are from 6 o’clock a.m. daily to
2 o’clock a.m. on the following day, except that
on Saturday the closing hour shall be 12 o’clock
midnight. It is unlawful for any person to sell or
for any person fo consume any alcoholic beverages
on any premises licensed under this article be-
tween the hours of 2 o’clock a.m. and 6 o’clock
a.m. on any day of the week or at any time on
Sunday. (1965, ch. 360.).” (emphasis supplied)

Your letter poses the basic problem of construing the
combined effect of the quoted provisions of Sections 90(b)
and 95B. Section 95B was enacted by the Legislature in
1965; the quoted language of Section 90(b) came into the
law in 1947, although the subsection has been repealed and
reenacted with amendments in 1961, 1963, 1965, and 1967.
None of these amendments changed or affected the perti-
nent language of the section under consideration here.

Section 95B indicates a clear legislative intent to pro-
scribe in Cecil County (1) the sale by anyone and (2) the
consumption by anyone upon licensed premises of alcoholic
beverages on Sunday ‘“notwithstanding any other provision
of this subtitle”. Unless the repeal and reenactment of
Section 90(b) in 1967 was intended to repeal or limit Sec-
tion 95B, the latter provision is still in full force and effect
in Cecil County. It is our opinion that the Legislature did
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not intend to repeal or abrogate in any manner the effect of
Section 95B by its repeal and reenactment of Section 90(b)
in 1967. The fact that no reference was made to Section
95B in the 1967 reenactment® and that there was no amend-
ment or repeal of Section 95B in 1967 reinforces our opin-
jon in this respect. The law does not favor repeal by impli-
cation and the Court of Appeals has held that a later
statute shall not be found to have repealed an earlier one
unless it is evident from the language of the later statute
that the Legislature plainly intended to do so. Pressman v.
Elgin, 187 Md. 446 (1947); Welsh v. Kuntz, 196 Md. 86
(1950).

Thus it is our opinion that Section 95B prohibits the
sale by anyone or the consumption by anyone on licensed
premises of alcoholic beverages on Sunday in Cecil County.
It is our further view that Section 90(b) has the effect
of prohibiting the gift, delivery, or other disposition of
liquor on Sunday by Cecil County clubs with the exception
of those that hold special Class “C” licenses issued under
Section 25 of Article 2B. In our opinion the term “licensed
dealer” as used in Section 90(b) was intended by the Legis-
lature to designate any licensee who sold liquor at retail or
wholesale and thus would include a private club licensed to
sell aleoholic beverages.?

It is our opinion, therefore, that both Section 95B and
Section 90(b) of Article 2B of the Annotated Code of
Maryland are applicable to private clubs in Cecil County.
We believe that the first section flatly prohibits clubs from
selling liquor on Sunday and that Section 90(b) prohibits
the gift, delivery, or other disposition of liquor on Sunday
by Cecil County clubs except for those that hold special
Class “C” licenses issued under Section 25 of Article 2B.
Finally, we believe it is unlawful for a licensed club in your
County to permit consumption of alcohol upon its premises
on Sunday. Section 95B makes it illegal for any person to
consume alcohol under these circumstances and thus if a
club licensee permitted such activity to take place, he
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would probably be guilty of aiding and abetting a mis-
demeanor.

FrANCIS B. BURCH, Attorney General.
ANTHONY M. CAREY, Assistant Attorney General.

* Chapter 324 of the Laws of 1967 repealed and reenacted Section
90(b)(2) to authorize clubs in Caroline County holding beer, wine
and liquor licenses to sell aleoholic beverages between certain hours
on Sundays. Chapter 623 of the Laws of 1967 repealed and reenacted
Section 90(b)(2) to remove from the prohibition of the section Class
“B” beer, wine and liquor licenses in Worcester County regulated by
the provisions of Section 106 of Article 2B.

“In this connection it is to be noted that, although Section 2 of
Article 2B does not define “licensed dealer”, it does define “retail
dealer” as “a person who deals in or sells any alcoholic beverage
to any person other than a license holder”. A licensed club would
appear to normally fall within the category of “retail dealer” and
thus would be included within the broader designation “licensed
dealer”.
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ALCOHOLIC BEVERAGES—MINOR IN PossessioN OF, ON PUB-
LIc HicawAY WHILE RIDING IN AUTOMOBILE.

February 8, 1968.

Honorable John H. T. Briscoe.

In your recent letter you requested this office to render
an opinion relative to an interpretation of Article 2B, Sec-
tion 184 (Maryland Code), “Alcoholic Beverages”, which
states:

“Tt shall be unlawful for any minor in St.
Mary’s County to . . . drink, or have in his posses-
sion, any alcoholic beverages in any public place or
on any public hichway.”

You indicate that “it has been contended that this provision
of the law does not apply in cases in which a minor is
found in possession of alcoholic beverages in a motor vehicle
on a public highway and not directly upon said highway
in person.” You further indicate that you feel this con-
struction of the statute is too narrow.

This office agrees with you. While the general rule of
law is that a criminal statute must be strictly construed in
favor of a defendant (see Gatewood v. State, 244 Md. 609;
Fowel v. State, 206 Md. 101), nevertheless:

“Where the statutory language is plain and free
from ambiguity and so expresses a definite and
sensible meaning, that meaning is conclusively pre-
sumed to be the meaning which the Legislature
intended. The courts are not at liberty to surmise
the legislative intention to be contrary to the
words and letters of the statute, or to insert or
delete words with a view of making the statute
express an intention which is different from its
plain meaning. . . . In the absence of anything to
indicate a contrary intent, it must be assumed
that the words used have the meaning naturally
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given them in ordinary usage, for if the language
used is plain and unambiguous there is no room
for construction.” Fowel v. State, supra, at pp.
105-106.

“... But in giving a statute a sensible, reason-
able construction, if the words be susceptible of
two interpretations, the construction should be in
harmony with the manifest intent of the act and
should not lead to an absurdity. Kolb v. Burkhart,
148 Md. 539, 543-44, 129 Atl, 670 (1925) ; Mitchell
v. State, 115 Md. 360, 364-65, 80 Atl. 1020 (1911).”
Gatewood v. State, supra, at page 617.

It, therefore, becomes important to know what is meant
by “on” a public highway.

“‘On’ means ‘upon—the surface’.” Riser v. Fed-
eral Life Ins. Co., 207 Iowa 1101, 224 N.W. 67, 68,
63 A.L.R. 292; to the same effect Century Diction-
ary and Robert V. Clapp Co. v. Fox, 124 Qhio St.
331, 336, 178 N.E. 586.”

In London Assurance Corp. v. Thompson, 62 N.E. 1066
(N.Y.), the court said:

“... On does not always mean on top of or rest-
ing upon, for some times, but less frequently, it
means contiguous to, as when we say ‘a house on
Main Street,” .. .”

“‘[OIn does not always or necessarily imply
actual contact, and is not infrequently used to
designate nearness in place or situation. Strue-
tures are often described as being on a street, or
on a road, or on a stream, when in fact they do not
physically touch the street, road or stream. This
latitude in the use of the word is recognized in
law.” Forest View Land Co. v. Atlantic Coast Line
R. Co., 120 Va. 308, 91 S.E. 198, 201.”

In State v. Hitchcock, 146 S.W. 40 (Mo.), the court, in
construing a constitutional provision, held that:
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“According to Webster’s and the Century Dic-
tionaries, the word ‘upon’ is synonymous with the
word ‘on’ in all its meanings; the word ‘up’ being
almost eliminated in the definitions.”

“The meaning of the law may be gathered from the evil
intended to be remedied.” Pa. v. Hoyt Shaw, 22 Pa. Co. Ct.
R. 415, 416. The court, in this case, in construing a compact
between Pennsylvania and New Jersey relating to offenses
committed on the Delaware River held that:

“In our opinion the word ‘on’ should here be
used in the sense of ‘over’.

“The words over, on and upon are often synony-
mous, and have the same meaning and effect. It is
said that a person passes over a road if he crosses
it on the surface, as well as when he passes above
it on a bridge ....”

It is the opinion of this office that the statute is clear
and not subject to ambiguous meaning, and that the legis-
lative intent was to prevent the possession of alcohol by a
minor on a public highway, whether standing, sitting,
lying, walking or riding any conveyance on said highway.
Any other interpretation would make the Act an absurdity.

FRANCIS B. BURCH, Attorney General.
HENRY J. FRANKEL, Assistant Attorney General.
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ALCOHOLIC BEVERAGES—BOARD OF LICENSE COMMISSIONERS
—TERM OF OFFICE—APPOINTMENTS SUBJECT TO AR-
TICLE II, SECTION 13 OF CONSTITUTION IF LEGISLATURE
Does NoT OTHERWISE PROVIDE—EFFECT OF ARTICLE II,
SECTION 10—RIGHT TO ABOLISH OFFICES CREATED BY
LEGISLATURE—DOES NoT EXTEND To OFFICES PRO-
TECTED BY CONSTITUTION—UNCERTAINTY EXISTS AS
TO TERM OF PRESENT MEMBERS.

February 16, 1968.
Honorable Jervis Spencer Finney.

In your letter of October 19, 1967, you requested our
opinion as to the length of the term of office for present
members of the Board of License Commissioners of Balti-
more County. The question is occasioned as a result of the
following circumstances:

Prior to the 1967 Session of the Maryland Legislature,
the authority to appoint the members of the board of
license commissioners of Baltimore County was vested, pur-
suant to Section 148 of Article 2B, in “the Governor, by and
with the advice and consent of the Senate . .. ” Such had
been the case since the enactment of Chapter 370, Laws of
Maryland, 1959, which restored to the Governor the power
to appoint the members of the board, the County Executive
having exercised such authority pursuant to former Section
150(a) of Article 2B under which the membel's were ap-
pointed annually.

According to the terms of Chapter 370, the Legislature
provided that “Effective June 1, 1959 the Board of License
Commissioners . . . [is] . . . abolished and the tenure of
the members of the Board . . . is terminated on that day.
As of June 1, 1959, the Governor, by and with the advice
of the Senate, shall appoint three persons to constitute the
Board of License Commissioners for Baltimore County . ..”
This Act took effect on June 1, 1959 and abolished the then
existing Board of License Commissioners appointed by the
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County Executive. This the Legislature clearly had author-
ity to do, for the office of license commissioner, having
been created by the Legislature, could be abolished by it.
Calvert County v. Monnett, 164 Md. 101, 105; Anderson v.
Balker, 23 Md. 531 at 627, 628; Ash v. McVey, 85 Md. 119,
128 Davis v. State, 7 Md. 151, 161.

Following the enactment of Chapter 370, the Governor
was advised that although the “statute does not specifically
state that June 1 is to be the date of commencement of the
terms of future License Commissioners, such an intent ap-
pears to be reasonably inferable and, therefore, . . . the
terms of the License Commissioners in Baltimore County
appear to be for a period of two years, but commencing
on June 1 rather than the first Monday in May.” 47 Opin-
ions of the Attorney General 136, 142.

It is apparent, therefore, that prior to June 1, 1959 the
power to appoint the license commissioners was vested in
the County Executive. By restoring the power to appoint
the members of the Board to the Governor, with the con-
sent of the Senate, without specifically indicating a term
of office, it was assumed in our former opinion that the
Legislature brought into play the provisions of Section 13
of Article IT of the Constitution, which provides as follows:

“All civil officers nominated by the Governor
and subject to confirmation by the Senate, shall
be nominated to the Senate within thirty days
from the commencement of each regular session of
the Legislature; and their term of office, except in
cases otherwise provided for in this Constitution,
shall commence on the first Monday of May next
ensuing their appointment, and continue for two
years, (unless removed from office), and until
their successors, respectively, qualify according to

" Law.”

In applying Section 2, we interpreted this Section literally
and found that a term of two years was intended, and
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ignored the requirement that the term must commence on
the first Monday of May.

If the language of Section 13 were applied literally, it
would require that (1) any civil officer, (2) appointed by
the Governor and confirmed by the Senate, (3) whose term
of office is not otherwise provided for in the Constitution,
would receive a two-year term commencing on the first
Monday in May regardless of what the law creating the
office provided. Such an inflexible rule would immediately
bring into question the constitutionality of various State
offices, such as, for example, the Workmen’s Compensation
Commission, the members of which are civil officers, ap-
pointed by the Governor, with the advice and consent of
the Senate, for terms of eight to twelve years (Section
1 (b), Article 101), and the Boards of License Commission-
ers in Allegany and Washington Counties, the members of
which are civil officers, appointed by the Governor, with
the advice and consent of the Senate, for six-year, stag-
gered terms, and that of Talbot County, where the appoint-
ments are for six years. Obviously, somewhere beyond the
confining language of Section 18, the power of the Legis-
lature to create offices appointed by the Governor and con-
firmed by the Senate, for terms other than two years, or
which commence at some point in time other than the first
Monday in May, or both, exists.

Article II of the Maryland Constitution defines the execu-
tive power vested in the Governor. Section 10 gives the
Governor, with the advice and consent of the Senate, the
power to nominate and appoint civil and military officers
of the State whose “mode of appointment” or “election” is
not otherwise provided for “by the law creating the office”.
Section 13 provides that the “term of office, except in cases
otherwise provided for in this Constitution” of the civil
officers appointed by the Governor and the Senate “shall
commence on the first Monday of May next ensuing their
appointment, and continue for two years”. The problem is
whether the phrase “mode of appointment” in Section 10
is broad enough to include, not only who makes the appoint-
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ment, but would also permit the Legislature to create a
civil office, appointed by the Governor and confirmed by
the Senate which would commence at a time other than the
first Monday in May and embrace a term more, or less,
than two years. A rigid and literal interpretation of Section
13 would seem to indicate that notwithstanding what the
Legislature did, all such civil officers so appointed and so
confirmed take office solely for two years, and, regardless
of what the Legislature says, the term of office commences
on the first Monday of May.

It would seem that the interpretation placed by the
Legislature on the provisions of Article II of the Consti-
tution indicate that the Legislature has assumed that it has
constitutional authority to provide, in the legislation creat-
ing an office, not only that the appointments need not be
confirmed by the Senate, but that they may be confirmed
by the House of Delegates in certain instances, cf. Article
33, Section 2-1(e), and further, that the Legislature may
prescribe a different term of office even for civil officers
appointed by the Governor, with the advice and consent
of the Senate.

In order to sustain this action of the Legislature, it must
be concluded that Section 13 relates only to appointments
of «civil officers, appointed by the Governor and confirmed
by the Senate, whose term of office specifically commences
on the first Monday of May and continues for a period of
two years, or in which no other term is established by the
law creating the office. The Court of Appeals quite early
established the principle that the Constitution may receive
an interpretation from a long, constant and uniform legis-
lative practice. City of Baltimore v. State, 15 Md. 376. In
Harrison v. State, 22 Md. 468, the Court of Appeals stated
that a construction of the Constitution of long duration,
continuously practiced since its adoption, and through
which rights have been acquired, ought not to be shaken
but upon the ground of manifest error and cogent necessity.

In the case of Johnson v. Duke, 180 Md. at 442, the Court
of Appeals in passing upon the legality of the action of
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Governor O’Conor in submitting recess appointments of
Jjustices of the peace for Senate confirmation, the Court of
Appeals summarized the law of Maryland with respect to
the effect of long-standing interpretation as follows:

“It is a firmly established doctrine that a contem-
poraneous construction of an ambiguous constitu-
tional provision or a practical construction, which
has been acquiesced in for a long period of time
may be a valuable aid in determining the meaning
and intent of the Constitution in case of doubt.
Cohens v. Virginia, 6 Wheat. 264, 418, 5 L. Ed.
257; Levin v. Hewes, 118 Md. 624, 641, 86 A, 233;
1 Cooley, Constitutional Limitations, 144-148. The
doctrine is based upon the assumption that the
contemporaries of the framers have claims to our
deference on the question of interpretation, inas-
much as they enjoyed the best opportunities of
learning the intention of the framers and the
understanding of the people who ratified the in-
strument. Ogden v. Saunders, 12 Wheat. 213, 290,
6 L. Ed. 606, 632, But it is equally well settled
that contemporaneous construction should be re-
sorted to with caution and reserve, and can never
be allowed to enlarge, restrict or contradict the
plain meaning of the text. Black, Interpretation of
Laws, Sec. 31. It is the sacred duty of the courts to
preserve inviolate the integrity of the Constitu-
tion. Hence it would be a violation of their duty
to treat the fundamental law as subject to modifi-
cation except in conformance with constitutional
methods. McPherson v. Blacker, Secretary of
State, 92 Mich. 377. 52 N. W. 469, 472, 16 L. R. A.
475, 31 Am. St. Rep. 587. Failure to exercise a
power expressly granted by the Constitution does
not destroy that power. In order that the doctrine
of practical construction can be applied by the
court, the construction must not result in any un-
constitutional usurpation. No acquiescence for any



25

length of time can legalize a usurpation of power,
where the people have plainly expressed their will
in the Constitution and established judicial tri-
bunals to enforce it. Lawrence University v. Out-
agamie County, 150 Wis. 244, 136 N. W. 619, 2
A. L. R. 465; 11 Am. Jur., Constitutional Law,
Secs. 78, 80; 16 C. J. S., Constitutional Law, Sec.
32. While a long established custom of the Chief
Executives of the State may be shown as an aid in
interpreting the Constitution, the failure of the
judiciary to acquiesce in that construction nullifies
its effect. The Constitution of the State is a higher
authority than any act or law of any officer or
body assuming to act under it, for such an officer
or body must exercise a delegated authority sub-
servient to the basic law by which the delegation
was made. In case of conflict the Constitution
must govern, and the act or law in conflict with it
must be held to have no legal validity. 1 Story on
the Constitution, Secs. 406, 407; 1 Cooley, Consti-
tutional Limitations, 149-151.”

We think it cannot be disputed that the interplay of Sec-
tions 10 and 13 are open to doubt. The abundance of past
opinions of this office attempting to interpret them belie
any contention to the contrary. 1 Opinions of the Attorney
General 108; 3 Opinions of the Attorney General 277; 7
Opinions of the Attorney General 258; 8 Opinions of the
Attorney General 185; 11 Opinions of the Attorney General
191: 20 Opinions of the Attorney General 705; 22 Opinions
of the Attorney General 369; 24 Opinions of the Attorney
General 1023; 26 Opinions of the Attorney General 245;
32 Opinions of the Aftorney General 192; 40 Opinions of
the Attorney General 287, and 47 Opinions of the Attorney
General 142, Nor can it be said that the long-standing prac-
tice has not received judicial approval, for in the case of
Nesbitt v. Fallon, 203 Md. 534 at 542, the Court of Appeals
indicated that the Legislature could have decided to con-
tinue the old board had it plainly expressed its intention
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to do so, and it was the Legislature’s failure to do so that
brought the appointments within Section 13 of Article II.

The summary expressed in Johnson v. Duke has been
reiterated in the case of Johns Hopkins v. Williams, 199
Md. 382 at 386; Norris v. Mayor and City Council of Balti-
more, 172 Md. 667 at 675 ff, and Pressman v. D’Alesandro,
211 Md. 50 at 59, 60. In the latter case, the Court refused
to apply the rule of contemporaneous construction because
the language of the section involved was plain and definite,
and because the construction was not contemporaneous, Of
great significance to our present inquiry, however, is the
fact that Article II, Section 13 was amended as recently
as 1964, having previously been amended in 1956, after
many of the boards of license commissioners to which we
referred earlier were created in a manner that would be
unconstitutional if Section 13 were given a literal appli-
cation.

During the 1967 Session of the Legislature, House Bill
82 was introduced for the purpose of adding a new sub-
section (e) to Section 150 of Article 2B authorizing the
County Executive of Baltimore County to “appoint bien-
nially three persons who shall constitute the board of
license commigsioners.” This Bill was passed by the Legis-
lature, but vetoed by the Governor on June 8, 1967. See the
Laws of Maryland, 1967, pages 1760-1761, At the Special
Session held in July, 1967, however, the Governor’s veto
was overridden by the required vote of both Houses of
the General Assembly, and House Bill 82 was enacted as
Chapter 6, Laws of Maryland, Special Session, 1967. The
effective date of the law, however, under Section 31 of
Article IIT of the Constitution of Maryland is deferred
until June 1, 1968. Prior to the passage of House Bill 82,
the Governor, acting under the law then in effect, appointed
the present members of the board of license commissioners,
presumably for a two-year term commencing in May,
1967. These appointments were confirmed by the Senate.
The commissions of office, we are advised, were dated as
of June 1, 1967.
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It has been suggested that the effect of Chapter 6 of the
Laws of Maryland, Special Session 1967, is to abolish by
implication the presently existing Board of License Com-
missioners in Baltimore County and to authorize the ap-
pointment of a new Board by the County Executive, as of
the effective date of the Statute—June 1, 1968, The Legisla-
ture, in the statute involved in the Nesbitt case, clearly
specified that the existing board was to be abolished. Simi-
larly, the Legislature, in enacting Chapter 370, Laws of
Maryland, 1959, specifically provided that the existing
Board of License Commissioners of Baltimore County be
abolished.

It is well settled that the Legislature may abolish an
office which it creates. It is equally well settled that the
Leglslature may not abolish an office created by the Con-
stitution or an office which is subjected by the act of the
Legislature creating it, to constitutional protection. If the
Legislature, in enacting Chapter 370, Laws of Maryland,
1959, and restoring the appointment authority to the Gov-
ernor, acted in such a way as to make both the appointment
and term of office subject to Section 13 of Article II, then
the Legislature gave the office constitutional protection,
and gave up its power to alter or abolish the office during
the term of the present incumbents, not because it made
the board a constitutional office, but because it gave the
incumbents a constitutional term. Such a result was
reached by the Court of Appeals of Kentucky in Cawood v.
Hensley, 247 S.W. 2d 27-30, in which the Kentucky Con-
stitution provided that all elective officers would serve for
a term of four years. A statute authorized a town council
to appoint police chiefs for a two-year term, but permitted
the council to provide by ordinance enacted sixty days prior
to an election that the voters could elect a police chief. The
Kentucky Court held that the enactment of the ordinance
authorizing an election brought the police chief within the
protection of the constitutional provision, and that the for-
mer method could not be resorted to until the expiration
of the four-year term,
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On the other hand, if the Legislature avoided the effect
of Section 13 by the simple expedient of providing in
Chapter 370 that the appointments were to be made as of
June 1st, then the protective mantle of the Constitution
was not thrown over the office, and the Legislature reserved
the right to abolish the office whenever it was so inclined.
We note in passing that if the latter were the case, no term
of office is specified in Chapter 370 and notwithstanding
the absence of the specific language in House Bill 82 abol-
ishing the term of office, such language may not be neces-
sary where no term was provided in the first instance.

From the foregoing, we conclude that if the present
incumbents have a term of two years, they have it solely as
a result of Article II, Section 13 of the Constitution.
Whether this section was, in fact, invoked, is open fo
question in view of the fact that the Legislature, in enact-
ing Chapter 370, specifically provided a time when the term
of office should commence which was contrary to the Con-
stitution but only if Section 13 applies. Further, the Legis-
lature has retained the power to avoid Section 13, pre-
sumably through Section 10, and it has acted on that
assumption for years with what we interpret to be the
acquiescence of the Governor, the Court of Appeals, as
well as the people. Finally, if the Legislature has not given
the office of License Commissioner in Baltimore County
constitutional protection, it may abolish the office at any
time.

Whether it has done so is another matter, and we are
unable to resolve this matter in any satisfactory fashion
without creating more problems than we would solve, even
assuming that the parties interested in this matter would
follow our advice. For that reason, we are of the opinion
that the most expeditious manner of disposing of this mat-
ter would be to file a suit for declaratory judgment under
Article 31A to have the effect of Chapter 6, Laws of Mary-
land, Special Session 1967, construed by a court of compe-
tent jurisdiction. In giving you this advice, we are not
unmindful of the fact that House Bill 82, when it was
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introduced, was intended as an emergency measure. Its
sponsors were soon advised that it would be ineffective
as legislation in view of the fact its subject matter could
not properly be enacted as an emergency measure. The Bill
was amended, but not sufficiently to accomplish the result
apparently intended, particularly in view of the fact that
it was vetoed, and not overridden until a Special Session in
June, 1967, deferring for an additional year the effective
date of the statute. When this legislative history is super-
imposed upon the already uncertain status of Chapter 370,
Laws of Maryland, 1959, then all of the requisites for a
declaratory decree appear to be met. Needless to say, we
will be pleased to cooperate with you in every way in order
to bring this result about.

FraNcis B. BURCH, Attorney General.

EpWARD L. BLANTON, JR., Assistant Attorney General.
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ALCOHOLIC BEVERAGES — WORCESTER COUNTY — CONSTITU-
TIONALITY OF ARTICLE 2B, SECTION 106—FAILURE OF
THE STATUTE TO CONTAIN THE WORD “KNOWINGLY”
WouLD NOT RENDER THE SAME UNCONSTITUTIONAL—
LICENSEE MAY BE HELD CRIMINALLY LIABLE FOR UN-
LAWFUL SALES MADE BY His EMPLOYEE IN THE AB-
SENCE OF AND/OR WITHOUT THE KNOWLEDGE OF THE
LICENSEE.

April 18, 1968.
Honorable John L. Sanford, Jr.

In reply to your recent inquiry in reference to the con-
stitutionality of the provisions of Article 2B, Section 106,
of the Annotated Code of Maryland (1957 Edition) as
amended by Chapter 623 of the Acts of 1967 entitled
“Alcoholic Beverages,” this is to advise you that said sec-
tion provides:

“106. Worcester County.

‘“(a) In Worcester County, notwithstanding any
other provisions of this subtitle, no holder of any
retail alcoholic beverage license shall be permitted
to sell, barter, deliver or give away, or otherwise
dispose of any alcoholic beverages, or permit any
alcoholic beverages to be consumed on the licensed
premises, except as hereinafter provided.

“(b) Except as provided in subsections (c¢) and
(d) of this section, no alcoholic beverages may be
sold, or permitted to be consumed, between the
hours of 2:00 o’clock a.m., prevailing time, on
Sunday, and 9:00 o’clock a.m., prevailing time, on
Monday; nor between the hours of 2:00 o’clock
a.m, and 9:00 o’clock a.m. on the remaining days
of the week.

“(¢) No beer may be sold for off the premises
consumption between the hours of 2:00 o’clock
a.m., prevailing time, on Sunday, and 6:00 o’clock
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a.m., prevailing time, on Monday ; nor between the
hours of 2:00 o’clock a.m. and 6:00 o’clock a.m. on
the remaining days of the week.

“(d) On Sundays, during the hours of 1:00
o’clock p.m. and 9:00 o’clock p.m., prevailing time,
bona fide hotels and restaurants holding a seven
(7) day Class B beer, wine and liquor license
under Section 19 (m) of this article shall be per-
mitted to serve alcoholic beverages for consump-
tion on the premises only as a supplement to meals
and only when seated at a table (and not from
a bar or bar stools), or to conventions or such
other groups as may be approved by the board of
license commissioners, in accordance with the pro-
visions of Sec. 25 (k) of this article. (An. Code,
1951, Sec. 102; 1951, ch. 343, Sec. 92A; 1966 ch.
170; 1967, ch. 623).”

Specifically, you raise the following issues:

I. Whether or not the fact that the statute fails
to contain the word “knowingly”” would render the
same unconstitutional ;

II. Whether or not a licensee can be held liable
under the provisions of said Act when the Acts in
violation thereof are done by a regular employee
of the licensee but in the absence of and without
the knowledge of the licensee.

I. Addressing ourselves to your first inquiry, it cannot
be questioned that the law-making body may make a pro-
hibited act a crime, irrespective of the elements of intent
or scienter. From the laboratory of criminal jurisprudence,
we learn that when public policy requires, the Legislature
may prohibit certain conduct as unlawful, independent of
any criminal intent, knowledge or negligence.

While it is true that in the prosecution of crimes under
the common law apart from statute, it ordinarily is neces-
sary to allege and prove a guilty intent and/or knowledge
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and as a general principle, a crime is not committed if the
mind of the person doing the act is innocent. An evil inten-
tion and unlawful action must occur in order to constitute
a crime, However, there are many instances in recent times
where the Legislature, in the exercise of the police powers,
has prohibited, under penalty, the performance of a specific
act. The doing of the inhibited act constitutes the crime,
and the moral turpitude or purity of the motive by which
it was prompted and knowledge or ignorance of its crim-
inal character are immaterial circumstances on the question
of guilt. The only fact to be determined in these cases is
whether the defendant did the act. In the interest of the
public, the burden is placed upon the actor of ascertaining
at his peril whether his deed is within the prohibition of
any criminal statute.

The Supreme Court of the United States held in United
States v. Dotterweich, 320 U.S. 277, 281, 88 L. Ed. 48,
that legislation for regulatory purposes that dispenses with
the conditions of awareness of wrongdoing and places the
burden of acting at his peril on a person otherwise innocent
“but standing in responsible relation to a public danger” is
a traditional means of regulation. Examples of approval
of the Supreme Court of regulations of the kind referred
to, include: St. Louis & San Francisco R. Co. v. Mathews,
165 US. 1, 41 L. Ed. 611—a statute making a railroad
liable, regardless of negligence or fault, for all property
injured or destroyed by fire from its locomotives; United
States v. Balint, 258 U.S. 250, 66 L. Ed. 604, where the
language of Shevlin-Carpenter Co. v. Minnesota, 218 U.S.
57, 70, 54 L. Ed. 930, 936, that the state may prohibit
certain acts in the maintenance of public policy, and pro-
vide that “he who shall do them shall do them at his peril,
and will not be heard to plead in defense good faith or
ignorance,” was followed in upholding an indictment for
viclation of the narcotics law for selling drugs to one not
having a written order in official form without charging
that the defendant knew the drug to be such. In the Shev-
lin-Carpenter case, an act of Minnesota was upheld as not
denying due process of law by making subject to double
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damages and fine or imprisonment one who made a casual
and involuntary trespass on state lands by cutting timber
thereon without a valid and existing permit. It was said
that the statute could be justified as a valid exercise of
the police power, although the trespasser might have had
reasonable grounds for belief that authority had been
granted and honestly acted on such belief. There come to
mind, also, workmen’s compensation laws, making employ-
ers liable without fault and requiring payment to those
declared to be dependent regardless of whether they are
in fact. See, too, Cloverland Farms Dairy v. Ellin, 195 Md.
663, Maryland Racing Comm. v. McGee, 212 Md. 74, and
cases collected in 4 Wigmore on Ewvidence, 3rd Ed., Sec.
1354.

In the field of regulatory law, more attention has perhaps
been given by legislatures to the control and management
of the liquor business than of any other traffic, because of
the ease with which the privilege of engaging in it may be
abused, and the social evils ordinarily incident to such
abuse. In Maryland no one has a constitutional right to
engage in the liquor business. Therefore, the privilege of
engaging in the traffic is not a right, but merely a franchise
which the state may grant or withhold at will. As a corol-
lary of that power, the State, if it elects to permit and
license the traffic, may annex to its consent such conditions
as are deemed necessary to prevent an abuse of the privi-
lege, and, in so far as they affect the licensee, they are
universally upheld. Woolen & Thornton on Intoxicating
Liquors, sec. 88. Miller v. State, 174 Md. 362, 198 A. 710,
715. Annotated Code of Maryland (1957 Edition), Article
2B, sec. 72, (1968 Replacement Volume) provides, (License
not Property.) Licenses issued under provisions of this
Article shall not be regarded as property or as conferring
any property rights. All such licenses shall be subject to
suspension, restriction or revocation, and to all rules and
regulations that may be adopted as herein provided.

Considering the aforegoing, it is our opinion that failure
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of the statute to contain the word “knowingly” would not
render the same unconstitutional.

I1I. As to your second inquiry, this is to advise that
since June 23, 1885, the law has been firmly established
that the licensee may be held criminally liable for unlawful
sales made by his employee in the absence of and/or with-
out the knowledge of the licensee. Carroll v. Maryland, 63
Md. 551.

In the Carroll case, the law provided that “any person”
who sold liquors to a minor should be fined or imprisoned
and his license suppressed. The Court of Appeals of Mary-
land held that intent was not an essential ingredient of the
offense and said of the licensee: “Being engaged in business
where it is lawful to sell to all persons except such as are
by law excepted, it is his duty to know when a sale is made
that it is to a properly situated person. Therefore it is
his duty to trust nobody to do his work but some one whom
he can safely trust to discharge his whole duty, and if he
does not do so, the law holds him answerable.” The licensee
in the Carroll case was not present when the sale was made
and had no knowledge of it, and the court refused to permit
him to prove, by testimony of the bartender, that he had
given instructions against sales to minors, and rejected
his proffer of his own testimony that the instructions were
in good faith and intended to be obeyed. The principle of
the Carroll case was followed in upholding conviction of the
general manager of a hote] for illegal sales by a bartender
in Jessup v. State, 117 Md. 119.

While Cicero v. State, 200 Md. 614, involved a prosecu-
tion for violation of a similar statute and was decided on
the question of due caution, the conviction of the licensee,
who was not present at the time of sale, was upheld. The
opinion in Maryland Racing Com. v. McGee, 212 Md. 69,
76, cited Carroll in support of the proposition that a state,
in the exercise of the police power, may prohibit certain
acts and provide that one who does, or permits, them does
so at his peril and will not be heard to plead in defense
good faith or ignorance, so that responsibility or liability
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without fault in those situations has been held not to in-
fringe constitutional rights. See Haskins v. State, 213 Md.
127, A number of states have taken the same view of the
criminal liability of liquor licensees for acts of their agents,
committed in their absence, as the Court of Appeals in the
Carroll case. Cases are collected in an annotation in 139
A.L.R. 306.

For the above reasons, we find that Article 2B, Section
106 of the Annotated Code of Maryland (1957 Edition),
as amended by Chapter 623 of the Acts of 1967, is consti-
tutional.

FRANCIS B. BURCH, Attorney General.
EDpWARD F. BORGERDING, Assistant Attorney General,
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ALCOHOLIC BEVERAGES—ARTICLE 2B, SECTION 41 {(B-6)
PErRMITS BOARD OF LIQUOR LICENSE COMMISSIONERS
FOR BALTIMORE CITY T0 GRANT MORE THAN ONE
LICENSE FOrR RESTAURANT IN A CHAIN STORE NOT-
WITHSTANDING LIMITATIONS IN ARTICLE 2B, SECTION
41 (A-1) WITH RESPECT To THE ISSUANCE OF A
LICENSE To A CHAIN STORE, SUPERMARKET OR Dis-
COUNT HOUSE.

October 31, 1968.
Mr. Joseph Van Collom, Jr.

You have advised us that the Board of Liquor License
Commissioners for Baltimore City has received an applica-
tion for a Class “B” Beer, Wine and Liquor restaurant
license by a store for their restaurant located on Howard
Street, Baltimore, Maryland. Since 1963 this Company has
held a Class “B” Beer, Wine and Liquor License for their
restaurant in their store located at Westview Shopping
Center in Baltimore County. You have asked whether the
Board would be prohibited from issuing a license to the
Company because of the provisions of Article 2B, Section
41 (a-1) of the Code of Maryland which provides as
follows :

“(a-1) Chuain stores, supermarkets or discount
houses. — No Class A, B, or D beer, wine, and
liquor license, except by way of renewal, shall be
granted, transferred, or issued to, or for use in
conjunction with, or upon the premises of any
business establishment of the type commonly
known as chain stores, supermarkets, or discount
houses. Nothing in this subsection applies to ov
affects any such type of business establishment
already holding such a license or the possibility of
such licensee having the license transferred to a
similar type of business establishment.”

While it would appear that this provision would prohibit
the Board from issuing a license to the Company, the Gen-
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eral Assembly in 1968, enacted Chapter 326 which makes
an exception to the provisions of Section 41(a-1) by per-
mitting the Board to grant as many as three class “B”
licenses to the same licensee provided that any additional
license be for a restaurant that has a minimum capital
investment of $150,000.00 for restaurant facilities and has
a minimum seating capacity of 125 persons. The full text
of Chapter 326, which added a new Section 41 (b-6) to
Article 2B of the Annotated Code, is as follows:

“(b-6) Baltimore City — Notwithstanding any
other provisions of this Section in Baltimore City,
the holder of a Class B, (on sale—hotels and res-
taurants) Beer, Wine and Liquor License under
this Article, by making application in the regular
manner and paying the usual fee may obtain an
additional Class B, (on sale—hotels and restau-
rants) Beer, Wine and Liquor License for prem-
ises used and occupied as a bona fide restaurant,
as may be defined by the Rules and Regulations of
the Board of Liquor License Commissioners for
Baltimore City, provided that said restaurant has
a minimum capital investment of $150,000.00 for
restaurant facilities, which sum shall not include
the cost of land or buildings, and has a minimum
seating capacity of 125 persons. Nothing contained
herein shall permit the issuance of more than
three (3) such licenses to any person, or for the
use of any partnership, corporation or unincor-
porated association in Baltimore City. The grant-
ing of additional licenses hereunder shall be lim-
ited and restricted to the purpose of providing
alcoholic beverages for consumption on the
licensed premises only, with no off sale privileges
to be exercised therewith.”

It is our opinion that if the Company can establish that
they meet the qualifications set forth in Chapter 326, the
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Board of Liquor License Commissioners may issue a Class
“B” Beer, Wine and Liquor restaurant license for their
store located on Howard Street.

FRANCIS B. BURCH, Attorney General.

JON F. OSTER, Assistant Attorney General,
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ATTORNEYS

SECTION 44 OF ARTICLE 10 OF THE MARYLAND CODE REQUIRES
ATTORNEYS To ESTABLISH AT LEAST ONE SEPARATE
BANK AccOUNT For ALL FUNDS COoMING INTO THEIR
POSSESSION THAT ARE NOT FEES OR REIMBURSEMENT
For EXPENSES, PROHIBITS COMMINGLING OF CLIENTS’
FunNps WITH THOSE OF ATTORNEYS IN EITHER A PER-
SONAL ACCOUNT OR AN ESCROW ACCOUNT, AND Is To
BE ADMINISTRATIVELY ENFORCED BY BAR ASSOCIATIONS
AND JUDGES OF THE STATE, NoT THE ATTORNEY GEN-
ERAL.

October 25, 1968.

Honorable J. Dudley Digges.

As President of the Maryland State Bar Association, you
have asked us to construe certain provisions of the newly
enacted Chapter 621 of the Acts of 1968. This provision of
the law adds a new Section 44 to Article 10 of the Anno-
tated Code of Maryland entitled “Attorneys at Law and
Attorneys in Fact”, creating a new subtitle, “Escrow Funds
of Attorneys”. It requires all attorneys in the State to place
in a separate account or accounts monies belonging to
clients coming into their hands and provides disciplinary
action as well as criminal penalties for violations of the
section.

As President of the State Bar Association, you are con-
cerned that attorneys in this State may be uncertain with
respect to the effect of this provision because of the broad
sweep of its language. You recognize that the Attorney
General does not represent the State Bar Association but
rather only those departments and State agencies specified
in Section 2 of Article 32A of the Code; nevertheless, you
believe that an interpretation of this statute by the chief
legal officer of the State will be helpful to members of the
bar.
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Section 44 (a) of Article 10 provides as follows:

“If any attorney is entrusted with, or receives
and accepts, or otherwise holds, deposit monies or
other trust monies, of whatever kind or nature,
such monies, in the absence of written instruetions
or court order to the contrary shall be expediti-
ously deposited in an account maintained as a sep-
arate account or accounts for funds belonging to
others. In no event shall he commingle any such
funds with his own or use any such funds for any
purpose other than the purpose for which such
funds were entrusted to him.” (emphasis supplied)

Subsection (b) thereof provides that any attorney wil-
fully violating the section shall be charged with profes-
sional misconduct and shall be proceeded against for “repri-
mand, suspension, or disbarment under any applicable
provision of this article or any other law or the Maryland
Rules.” Subsection (¢) provides that wilful violation of
the provisions of subsection (a) shall also constitute a mis-
demeanor, conviction for which shall result in a fine of not
more than $5,000 or imprisonment for not more than five
years or both.

Your letter poses four questions. You first ask for a
construction of Section 44(a) to determine what funds
coming into the hands of an attorney are subject to the
requirement of deposit in a separate account. Secondly,
you ask whether Section 44 (a) requires the maintenance of
a separate bank account for each client for whom an attor-
ney holds trust monies. Thirdly, you ask for a construction
of the term “commingle” within the context of Section 44
(a) so that attorneys may be clear as to how they may
properly handle funds of others and not violate the ban
against commingling. Fourthly, you ask our views as to the
person or agency that is to enforce the noncriminal sanc-
tions provided for in the section.

In response to your first question regarding the nature
of funds to which the separate account rule applies, it is our
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opinion that, under the terms of Section 44(a), the Legis-
lature intended an attorney to maintain a separate account
for all funds coming into his hands which are not in the
nature of payment for services or reimbursement for sums
already disbursed on behalf of a client. Thus, in our view,
funds collected for a client, monies paid in advance towards
future disbursements, monies held for investment purposes,
and, in general, any funds held for the benefit of another
and to which an attorney himself does not have an absolute
right of ownership, must, under the language of this
statute, be deposited in a separate account. This account
should be clearly titled in our view to indicate its fiduciary
nature, for example, “escrow account”, “agency account”,
or “attorney account”.

We arrive at this construction from what appears to us
to be the clear and unambiguous language of Section 44(a),
see e.g., Comptroller v. A. Cyanamid, 240 Md. 491 (1965).

Although the title to Section 44 reads “Escrow Funds of
Attorneys,” it is evident, as you note in your letter, that the
General Assembly broadened original House Bill 23, limited
in application to attorneys handling escrow funds in real
estate transactions, to cover any attorney receiving or other-
wise holding trust monies of whatsoever kind or nature.
A caption of a section of the Annotated Code printed in
italics is not to be construed as a substantive part of the
provision. Annotated Code, Article 1, Section 18.

Secondly, you ask whether attorneys must maintain sepa-
rate bank accounts for each client or whether it is sufficient
that a single account be maintained for funds belonging to
others. In pertinent part, Section 44 (a) provides that trust
or deposit monies, in the absence of written instructions
or court order to the contrary, “. . . shall be expeditiously
deposited in an account maintained as a separate account
or accounts for funds belonging to others”. (emphasis sup-
plied) We construe this language to require only one sepa-
rate account for clients’ funds, although permitting, in the
discretion of the attorney, more than one such separate
account. In our view, the Legislature did not intend the
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burdensome and wholly unworkable requirement that an
attorney maintain a separate bank account for each indi-
vidual client. We believe that the evil which the legislation
was intended to remedy is satisfied so long as clients’ funds
are kept in a separate account, apart from the funds of
the attorney himself. Cf. Gatewood ». State, 244 Md. 609
(1966) ; Sanza v. Md. Board of Censors, 245 Md. 319 (1967).

Next, you ask our view concerning the commingling pro-
hibition set forth in Section 44 (a) of Article 10. Specifi-
cally, you inquire how an attorney must now process a
check which combines both a fee or reimbursement for
expenses and monies belonging to a client. In our opinion,
the ban against commingling contained in Section 44 (a)
prohibits an attorney from depositing such a check in his
owl general account even for the limited purpose of sepa-
rating out that portion of the check belonging to him from
that which belongs to his client. We believe the deposit of
such a check in a lawyer’s personal checking account would
constitute the commingling of funds belonging to another
with his own.

In our view the proper manner for processing such a
check under the language of the statute would be deposit
in the escrow or fiduciary account with concurrent with-
drawal from such account of the funds belonging to the
attorney. Technically, commingling has taken place when
such a combined check is deposited itself in an escrow
account but the risk of attachment (and attendant expense
and delay in proving the trust character of the funds) or
mismanagement of the funds belonging to others, the
avoidance of which appears to be the rationale underlying
the commingling ban, is minimized in our view when de-
posit is made in an escrow account. Furthermore, if a
lawyer is not permitted to “uncommingle” a check through
the escrow account he would have to solicit separate checks
in every case where he is collecting sums out of which his
own fee or expenses are to be paid. Again, we do not believe
the Legislature intended such an oppressive and impractical
result. Gatewood v. State, supra.
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Although the Maryland Court of Appeals does not appear
to have construed the term “commingling”, courts in other
jurisdictions have defined it under a number of different
circumstances. Most relevant to the instant statute is the
case of Peck v. State Bar of California, 17 P. 2d 112 (Calif.
1932), where, in a disbarment proceeding, an attorney was
found to have violated the prohibition against commingling
set forth in Canon 9 of the California Bar Association.!
Here the appellant had been retained to effect a purchase
of real estate. He deposited a 10% down payment advanced
to him by his client in his personal account, which was
attached by creditors. No loss to the client occurred because
the lawyer arranged funds from other sources to cover the
deficit. The court, nevertheless, approved a one year sus-
pension (the Bar Association recommended disbarment) be-
cause of the commingling violation, pointing out on p. 114:

3

‘. . . This salutary rule was adopted to provide
against the probability in some cases, the possi-
bility in many cases, and the danger in all cases
that such commingling will result in the loss of
clients’ money.”

See also Clark v. State Bar of California, 246 P. 2d 1
(Calif. 1952), (cash placed in an attorney’s safe not com-
mingled where kept in separate marked envelope) ; Naltner
v. Dolan, 8 N.E. 289 (Ind. 1886), (attorney occupies posi-
tion of debtor to client and thus is liable even if not negli-
gent where loses trust funds deposited in his own account
because of bank insolvency) ; 26 A.L.R. 2d 1334.

Although it is our opinion that an attorney may clear a
check combining sums due him and a client through an
escrow account, it is our further view that the commingling
rule would be violated if funds belonging to the attorney
were permitted to remain in the account maintained for
others. Such a practice could, in our opinion, subject a
client’s funds to the risk of attachment or mismanagement.

Our view in this respect is reinforced by Black v. State
Bar of California, 368 P. 2d 118 (Calif. 1962), where the
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court reprimanded an attorney who, as treasurer of a cor-
poration, maintained a corporate account in which he de-
posited a check in the amount of approximately $27,500,
$18,300 of which belonged to the corporation, and $9,200
of which represented his fee. The lawyer did not segregate
his fee when he became entitled to it. The court, noting
that the risk to the client’s money from either mismanage-
ment by the attorney or attachment by a creditor existed,
stated that he should have “separated his money from the
balance at the earliest reasonable time after his own inter-
est became fixed”.

The requirement that an attorney separate out his own
funds from an escrow account does not, however, in our
opinion preclude the retention in such an account of a
reasonable sum to cover service charges or to protect
against the risk of inadvertent overdraft upon the account.
The reasonableness of such an amount would necessarily
vary in light of the size of the account and the number of
transactions to which it was subjected.

Finally, you ask our views as to the person or agency
which has the responsibility of enforcing the noncriminal
sanctions set forth in Section 44(b) of Article 10. Section
44 (b) reads as follows:

“Any attorney wilfully violating the provisions
of this section shall be charged with professional
misconduct, malpractice, or conduct prejudicial to
the administration of justice and shall be pro-
ceeded against for reprimand, suspension, or dis-
barment under any applicable provision of this
article or any other law or the Maryland Rules.”
(emphasis supplied)

In our opinion those persons or agencies who are exclu-
sively charged with proceeding against attorneys for pro-
fessional misconduct, malpractice, or conduct prejudicial to
the administration of justice, under the provisions of Sec-
tions 12 and 13 of Article 10 of the Code, namely, a judge
of any of the several courts of the State, or a bar associa-
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tion, as defined in Section 13 (a) of Article 10, are empow-
ered to bring proceedings against an attorney for violations
of Section 44(a). We do not believe that the Attorney
General, under the provisions of either Section 26A or
Section 26B of Article 10, is directed under this statute to
bring such actions. An action for injunctive relief by the
Attorney General under Section 26A and the concomitant
powers of investigation given under Section 26B of Article
10 are authorized where offenses constituting the unauthor-
ized practice of law are involved. Manifestly, Section 44 (a)
does not define an offense constituting the unauthorized
practice of law.

FrANCIS B. BURCH, Attorney General.
ANTHONY M. CAREY, Assistant Attorney General.

*Canon 11 of both the American Bar Association and the Maryland
Bar Association provides in pertinent part: “Money of the client or
collected for the client or other trust property coming into the posses-
sion of the lawyer should be reported and accounted for promptly, and
should not under any circumstances be commingled with his own or
be used by him.”
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AVIATION COMMISSION, STATE

POLITICAL SUBDIVISIONS MAY BY DIRECT CONTACT WITH
FEDERAL AUTHORITIES FINALIZE FEDERAL AWARDS FOR
AIRPORT CONSTRUCTION LOANS.

April 10, 1968.
Myr. David B. Snyder.

You have forwarded to us an Opinion of the City Solici-
tor of Baltimore City dated December 16, 1964, which
advised the Department of Aviation of Baltimore City that
requests by that Department for Federal aid for construc-
tion to be performed at Friendship International Airport
need not first be submitted to and approved by the Mary-
land State Aviation Commission (the “Commission”).

That Opinion reviewed Article 1A, Section 5, which in
relevant part provides that the Commission may “recom-
mend necessary legislation to advance the interests of the
State in aeronautics” and “represent the State in aeronauti-
cal matters before federal agencies and other State agen-
cies”. This grant of authority by the Maryland General
Assembly was compared with Sections 137 and 138 of the
Charter and Public Laws of Baltimore City (1949 Edition)
with respect to the Department of Aviation of Baltimore
City, which was conferred power under the provisions of
Section 138 “to approve the site of any airport on property
owned by the City . . . to maintain, operate and control all
airport sites hereafter acquired by the City . . . [and] to
develop, maintain, operate and control all airport sites
hereafter acquired by the City”. These provisions were con-
tinued in the 1964 revision of the Charter of Baltimore
City.

The City Solicitor, with these provisions in mind, was
of the opinion that the authority given the Commission to
represent State agencies before federal agencies did not,
by the use of the word “State”, give the Commission ex-
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clusive authority to represent subdivisions in these matters
before federal agencies.

We agree. A political subdivision is, of course, included
within the term “State”. See 46 Opinions of the Attorney
General 212, 214 (1961). The General Assembly clearly
intended by the provisions of Article 1A to permit the Com-
mission to represent political subdivisions before federal
agencies, However, this grant of authority to the Commis-
sion was not, in our opinion, a prohibition upon political
subdivisions from representing their interests before fed-
eral agencies.

For these reasons we are of the opinion, and therefore
advise you, that with respect to project approval under-
taken by political subdivisions in obtaining funds under the
Federal Airport Act the Commission does not have exclu-
sive authority such as would prohibit direct contact by
political subdivisions with the responsible federal agency
nor must their projects receive the prior approval of the
Commission. '

FRrANCIS B. BURCH, Attorney General.
FRANK A. DECoOSTA, JR., Assistant Attorney General.
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BANKS AND BANKING

BANK COMMISSIONER—UNSECURED LLOANS MADE BY CREDIT
UNIONS—COMMISSIONER NOT REQUIRED TO APPROVE
EAacH LOAN MADE—COMMISSIONER'S ADVANCE Ap-
PROVAL TO MAKE UNSECURED LOANS IN EXCESS OF $400
REQUIRED—SEC. 152 (A), ARTICLE 11.

January 26, 1968.
Honorable William A. Graham.

You have requested our opinion as to the interpretation
of Section 152(a) of Article 11 of the Annotated Code of
Maryland pertaining to unsecured loans to members of
credit unions. Specifically, the question was whether the
language of the statute permitted the Bank Commissioner
to authorize a credit union to make such loans without the
necessity of approving each loan on an individual basis.

Section 152 (a) provides as follows:

“Bylaws determine purpose, security and terms.
—A credit union may loan to its members for
such purposes, and upon such security and terms
as the bylaws shall provide, and the credit com-
mittee may approve, but security need not be taken
for any loan of four hundred dollars ($400.00) or
less. In any case where the loan is in excess of four
hundred dollars ($400.00) up to a maximum of
fifteen hundred dollars ($1,500.00), it shall be
subject to the prior written approval of the Bank
Commissioner.”

The first sentence of this section clearly relates to the
general authority of a credit union to make loans upon
whatever “security and terms” are provided in the bylaws
of the credit union. It is specifically provided that no
security need be taken for loans of $400.00 or less. The
second sentence, if lifted from the context in which it
appears in the statute, would appear to require that each



49

individual loan of more than $400.00 up to a maximum of
$1,500.00 is subject to the prior approval of the Bank
Commigsioner.

This section was amended by Chapter 569 of the Laws
of Maryland, 1963, and Chapter 563, Laws of Maryland,
1967. The 1963 amendment raised from $400.00 to $750.00
the amounts contained in the second sentence of Section
152(a), and the 1967 amendment increased the amount to
$1,500.00. The title to Chapter 563 indicates that the pur-
pose of the amendment was “to change the value of loans
credit unions may make without security and without
approvel of the Bank Commissioner . . .” It is readily
apparent, therefore, that the second sentence of Section
152(a) refers not to any loans made by the credit union
but to unsecured loans.

The remaining question is whether each unsecured loan
made by a credit union in amounts greater than $400.00
and less than $1,500.00 must be passed upon, individually,
by the Bank Commissioner. Admittedly, the use of the word
“the” before the word “loan” and the use of the pronoun
“it” would appear to lend some credence to the proposition
that individual approval of each loan by the Bank Commis-
sioner is required by the statute. An inquiry into the opera-
tion of this statute, in practice, reveals, however, that such
an interpretation was not intended by the Legislature.

The volume of loans made by credit unions in this State,
according to the Fifty-seventh Annual Report of the Bank
Commissioner of the State of Maryland (June 30, 1967)
reveals a total of $34,398,972.89 in loans made by credit
unions outstanding as of that date. While the Report does
not indicate the volume of unsecured loans, we are advised
that the amount is substantial. From this we must conclude
that the Legislature did not intend to require the Bank
Commissioner to grant prior written approval for each
unsecured loan made.

We are of the opinion, therefore, and advise you accord-
ingly, that Section 152(a) authorizes the Bank Commis-
sioner, upon proper showing, to grant to any credit union
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regulated by the Bank Commissioner, in writing, general
approval to make unsecured loans in amounts greater than
$400.00 but no more than $1,500.00.

FRrRANCIS B. BURCH, Attorney General.

EDpWARD L. BLANTON, JR., Assistant Attorney General.
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BANKS AND BANKING—SECONDARY MORTGAGE LOANS—RE-
FINANCING—DEFINED AND APPLIED.

June 24, 1968.
Mr. William A. Graham.

You have asked our opinion as to the meaning of the
term “refinanced’” as used in Section 64 of Article 66 (An-
notated Code of Maryland, 1968 Replacement Volume). Said
Section 64 provides as follows:

“No secondary mortgage loan as defined in this
subtitle shall be refinanced more often than one
time during any twelve-month period of such loan
or more often than two times during any five-year
period of such loan.”

You have cited to us five hypothetical situations and
asked our comments as to each. Before referring to the
specific situations you have posed we comment in general
on the meaning of the term “refinanced”.

Although the term “refinanced” may be a generally used
term in business and financial circles, it apparently has no
definite or well-defined meaning. In the only reported case
in this State attempting to define that word, the Court of
Appeals noted that, “[t]here are disagreements, even among
financial experts, as to the meaning of the word.” Truitt v.
Board of Public Works, 243 Md. 375 (1966).

In Truitt the Court interpreted the word “refinancing”
so as to permit the Maryland Hospital Commission to loan
funds to two hospitals even though those institutions had
already started construction of their new facilities and had
obtained funds for doing so in anticipation of permanent
financing being obtained from the Commission. The Court
noted that the term there under construction must be re-
garded in the context of the practices which it reflected.
Truitt v. Board of Public Works, supra, p. 394. See also 49
Opinions of the Attorney General 211.
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In our opinion, a significant factor in determining if a
loan has been “refinanced” is the use of the proceeds derived
from the second loan. If the proceeds from the second loan
are used to repay the outstanding loan, it would appear that
the original loan has been refinanced. In Bankers Life Co.
v. International Telephone and Telegraph, 239 F. 2d 621
(1956), it was held that a refinancing occurred when the
debtor corporation sold stock and used the proceeds there-
from to repay an outstanding loan.

We now turn to the five specific situations you have pre-
sented with regard to ‘“‘second mortgages” secured by con-
fessed judgment notes.* These situations are:—

1. A new loan is made to the borrower evi-
denced by a new confessed judgment note, with
separately stated payments and an unrelated ma-
turity date. The money evidenced by the new con-
fessed judgment note is paid to the borrower in
its entirety and no part is applied to the first con-
fessed judgment note. The borrower would pay the
regular charges, such as they may be, with respect
to the second confessed judgment note.

2. A new loan is made to the borrower, evi-
denced by a new confessed judgment note under
which payments are to commence on the agreed
maturity date of the existing note. Again, the full
amount of the money, less charges, under the sec-
ond confessed judgment note are paid to the bor-
rower and are not applied to the first confessed
judgment note. Interest and principal repayments
under the second confessed judgment note are de-
ferred until the first loan is paid according to its
terms.

3. A new loan is made evidenced by a new con-
fessed judgment note unrelated to the existing con-
fessed judgment note and the first note extended
as to maturity date without additional charges
and the payments thereunder are reduced because
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they are paid over a longer period of time, As in
1 and 2 above, no money under the second loan is
applied to the first loan.

4. A new loan is made, evidenced by a new con-
fessed judgment note, on which the normal charges
are made and part of the net proceeds of the new
loan is applied to pay off all or a part of the exist-
ing loan.

5. No new loan is made, but the existing con-
fessed judgment note is amended by extending
its maturity date without additional charges be-
cause of the fact that the borrower feels he can
not meet the payments. The effect of this is to
reduce the amount of each payment, depending
upon the time extension. It also has the effect of
increasing the total interest payable under the
note.

In our opinion, only item 4 above clearly constitutes a
violation of the refinancing provisions of Section 64 of
Article 66. The other situations, on the basis of the pre-
sented facts, do not constitute a refinancing. Item 2 could
cause some concern, but since you have specifically set out
that the funds obtained from the second loan are not applied
to pay the first indebtedness, we believe there would be no
refinancing involved. Of course, because of the timing of
the matter, this could be a questionable circumstance, and
if the facts proved that the funds from the second loan
actually were used to repay the first loan, even circuitously,
the second loan would be a prohibited refinancing violation
under Section 64 of Article 66.

FRrANCIS B. BURCH, Attorney General.

S. LEONARD ROTTMAN, Assistant Attorney General,

* Under Article 66, Section 40, confessed judgment notes taken for
the purpose of securing a lien on real estate are considered “second
mortgages” if the other qualities of secondary financing are present.
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BANKS AND BANKING—BANK COMMISSIONER-—ADVERTIS-
ING BANKING ACTIVITIES—UNLICENSED ORGANIZATION
UTILIZES THE NAME “AMERICAN SAVINGS PLANS, INC.”
—DoOES NoT VIOLATE ARTICLE 11, SECTION 108F.

October 8, 1968.

Mr. William A. Graham.

You have asked our opinion as to whether an organiza-
tion known as American Savings Plans, Inc., whose repre-
sentatives will be engaged in selling mutual fund shares in
Maryland and whose representatives will be registered with
the Maryland Division of Securities and State Insurance
Department but not the Bank Commissioner, may utilize
its corporate name on letterheads and billheads, ete., with-
out running afoul of the prohibition contained in Article 11,
Section 108F, That section, the substance of which has been
part of the banking laws since 1910, provides :

“No person, copartnership, corporation or any
other entity created under the laws of this or any
other state not authorized by its charter to con-
duct the business of a banking institution and not
subject to the supervision, control and examina-
tion of the Commissioner, and not required to
make reports to him in accordance with the pro-
visions of this article, shall make use of any sign
at the place where such business is transacted,
having thereon any artificial or corporate name or
other words indicating that such place or office is
in the place or office of a banking institution as
defined in this article; nor shall such person or
persons, copartnership or corporation or any other
entity make use of or circulate any letterheads,
billheads, blank notes, blank receipts, certificates,
circulars, or any written or printed, or partly
written or printed paper whatever, having there-
on any artificial or corporate name, or other word
or words indicating that such business is the busi-
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ness of a banking institution. Neither shall any
such person, copartnership, corporation or any
other entity broadcast over the radio or the tele-
vision in any manner whatsoever, any written or
printed statements or any oral statements which
would indicate by such media that they are a bank-
ing institution.

“Any person, copartnership, corporation or any
other entity violating any of the provisions of this
section, either individually or as an interested
party in any copartnership, or corporation, shall
be deemed guilty of a misdemeanor and on con-
viction thereof shall be fined not more than three
thousand dollars ($3,000.00), or be imprisoned for
not more than five years, or by both fine and
imprisonment.”

We are of the opinion that the use of the corporate name
in question would not offend this statutory provision. In our
opinion of March 31, 1967 to your department, we held that
the use of the name “Allied Bank Credit System, Inc.”, in
connection with a business not under your jurisdiction, con-
stituted a violation of the statutory provision in question.
We “note(d) the relationship between banks and extension
of credit”, and observed that “the name could well be taken
to mean a particular system of extending credit has been
established by the ‘Allied Bank’. This could certainly indi-
cate to the general public that the business was, in fact, a
banking institution”. In the same opinion we observed that
the use of the word “bank” with respect to organizations
not under your jurisdiction was not in all cases improper
since, as for instance in “American Bank Stationery Com-
pany”’, the word did not suggest that the company was a
“bhanking institution offering a particular credit system”.

In our opinion of November 30, 1967, we held that the
use of the names ‘“Bankers Guarantee Corporation” and
“Banker Acceptance Corporation” violated the Act since
these names might cause the public to “confuse the Bankers
Guarantee Corporation and the Bankers Acceptance Cor-
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poration with a banking institution subject to the jurisdic-
tion and control of the Bank Commissioner”. We also noted
that the names “would indicate, to a layman, that both of
the corporations render some service to banking institutions
or to bankers as a group”’.

We have also held that the use by federally insured sav-
ings and loan associations of the words “savings institu-
tion” is violative of the Act. See 24 Opinions of the Attorney
General 148 (1939) and 35 Opinions of the Attorney Gen-
eral 102, 105 (1950). In these opinions we took the view
that the advertisements in question were misleading since
savings and loan associations are specifically prohibited by
law from accepting deposits as distinct from shares (see 35
Opinions of the Attorney General 102, 104 (1950)) and
since persons dealing with such organizations, which at
that time were unregulated by the State, might be misled
into a belief that they were “subject to banking regulations
and eligible for insurance by the Federal Deposit Insurance
Corporation”. See 24 Opinions of the Attorney General 148,
150 (1939). In our opinion at 35 Opinions of the Attorney
General 105, 108 (1950), we also held that the use of the
words ‘“savings account” to describe a building and loan
association shares was interdicted by the Act.

We are of the opinion that the use of the name “Ameri-
can Savings Plans, Inc.”, does not suggest either the exist-
ence of a banking organization advancing credit or the
existence of a state regulated and federally insured ‘“sav-
ings institution” or “savings account”. Accordingly, we con-
sider that the name does not per se offend the Act. As noted,
we have taken the view that the use of the word “bank” by
institutions not under the jurisdiction of the Banking Com-
missioner is not always prohibited where it would clearly
not be misleading, and we consider that the same proposi-
tion holds true with respect to the use of the word ‘“‘sav-
ings”. We believe, however, that the organization now in
question will have to be scrupulously careful to insure
that its advertising and promotional materials do not use
the term “savings institution” and do not refer to invest-
ments made with the Plan as ‘‘accounts” or “savings
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accounts”. We would suggest that you draw the attention
of the officers of the corporation to our opinion at 24
Opinions of the Attorney General 148 (1939) and 35 Opin-
ions of the Attorney General 102 and 105 (1950).

FRrRANCIS B. BURCH, Attorney General.
GEORGE W. LIEBMANN, Assistant Attorney General.
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BANKS AND BANKING—INTEREST AND USURY—CHAPTER
- 453, AcCTS OF 1968, CODE ARTICLE 49, SECTIONS 1-11—
(1) COLLATERAL LAwS (RETAIL SALES ACT, SMALL
LoaN Law, CREDIT UNION Law, ETc.) NoT INTENDED
To BE REPEALED; (2) LENDER CHARGING NOT MORE
THAN 8% INTEREST ON UNSECURED LoANS NoT RE-
QUIRED T0 BE LICENSED UNDER SECTION 5(B) ; LOANS
TO CORPORATIONS AND L0OANS MapE UNDER SECTION 7,
REGARDLESS OF INTEREST RATE, Do Nor COME WITHIN
SECTION 5 LICENSING REQUIREMENTS; (3) LICENSING
REQUIREMENT INAPPLICABLE TO LENDERS LICENSED
UNDER OTHER MARYLAND LAWS AND TO LICENSEES
UNDER VARIOUS SALES FINANCE AcTs; (4) LoAN Dis-
CLOSURE PROVISIONS Do NoT APPLY TO LICENSEES
UNDER LAwS COLLATERAL TO THE AcCT BUT Do APPLY
To LoANS MADE By THEM WHICH ARE WITHIN THE
ACT AND NOT SPECIFICALLY REGULATED BY THE LAWS
PERTAINING T0 THEM ; (5) THE “AGREEMENT IN WRIT-
ING” REFERRED TO IN SECTION 5(A) OF THE AcT NEED
NoT BE SEPARATE FROM THE CONTRACT OF INDEBTED-
NESS.

November 21, 1968.
Myr. William A. Graham

During the period of uncertainty as to the meaning and
effect of Chapter 453 of the Laws of Maryland of 1968
(House Bill 11) you forwarded to us a number of ques-
tions posed to you which we deferred answering because
of the existence of pending litigation. In our letter of
October 3, 1968, we undertook to segregate the problems so
that we shall deal only with questions remaining open since
the Court of Appeals decision in the case of B. F. Saul Co.
v. West End Park North, Inc. [250 Md. 707, 1968; Opinion
dated October 2, 1968]. In your reply letter of October 10,
1968, you indicated agreement with our judgment as to the
problems resolved by the Seul case and, apparently, the
inquiries previously directed to you have not been repeated.

The remaining issues presented by you seem to be as out-



59

lined in your letters of July 8, July 25 and August 13, 1968,
as follows.

1. Is a license under Section 5(b) required for the busi-
ness of making loans which, except for the rate of interest,:
would fall under Section 5(a) (i.e., a rate not in excess of
8%), the loans in question being made to non-corporate
business organizations in an amount not greater than
$5,0007°

(a) Is a lender under Section 5 required to be licensed
if his loans are made exclusively to corporations?

2. Is the licensing requirement of Section 5 applicable
to persons doing business under other laws such as (a) the
Maryland Retail Installment Sales Act (Code Article 83,
Sections 128-153), (b) the Retail Credit Accounts Law
(Code Article 83, Sections 153A-H), (c) the Uniform Small
Loan Law (Code Article 58A, Sections 1-28), (d) the Sec-
ondary Mortgage Law (Code Article 66, Sections 39-70),
and (e) laws relating to the transactions of credit unions
(Code Article 11, Sections 135-162) ?

[}

3. Do the loan disclosure provisions of Section 10 apply
to the activities conducted under the laws referred to in
Question 27

4. Is the license requirement of Section 5 of Chapter
453 limited by the use of the phrase “lending under this
section’ to lenders who charge more than 8% interest?

5. Must the “agreement in writing” referred to in Sec-
tion 5(a) of the Act be signed prior to the execution of the
“contract of indebtedness”?

Preliminary to answering the specific questions, we think
it would be appropriate to discuss our view of the position
of Chapter 453, now codified as Maryland Code Article 49,
Sections 1-11, with respect to other preexisting Maryland
laws, since the question of interrelationship with and pos-
sible repeal of other laws by implication pervades the whole
area. Usury laws in Maryland appear to have been first
enacted as early as 1704 and the general usury provisions
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have uniformly been contained in Article 49 of the Code at
least since 1888. The usury laws and the attitude of the
courts from the earliest times reflected an idea that the
charging of interest itself constituted a form of evil which
should be suppressed. See Plitt v. Kaufman, 188 Md. 606,
at 610. As commerce became more complex and the use of
credit and money as a commodity came to be a commercial
necessity, this State, along with most others, passed specific
laws permitting the charging of compensation for loans or
extensions of credit in excess of the general usury rate but
limited the effect to certain designated areas of commerce
and imposed rather stringent formal requirements on the
transactions permitted. Commercial establishments had also
seized upon exceptions (e.g., time sales) to the application
of the general usury rules, and the dealings of merchants
and lenders with members of the general public who were
newly achieving a substantial level of income but were
lacking in business acumen created an atmosphere for
imposition on the unwary which required legislation. See
Associated Acceptance v. Bailey, 226 Md. 550,

Thus, in 1941 our Legislature passed the Retail Install-
ment Sales Act to regulate strictly the amount of money
which might be earned by sellers and finance companies on
sales of goods and to regulate the formalities of transac-
tions with specific emphasis on disclosure to purchasers.
In that same year finance companies themselves were re-
quired to be licensed and their dealings with the general
public were regulated with specific emphasis on their deal-
ings in retail installment sales. See Code Article 83, Sections
128-153 and Sections 154-165. Previously, as early as 1918,
the General Assembly had enacted legislation regulating the
small loan business, requiring the licensing of lenders but
permitting the charging of interest in excess of 6% per
annum for loans under the amount of $300. Also, in 1945
the legislature added to the laws covering loan transactions
the Industrial Finance Law (Code Article 11, Sections 163-
205), covering loans of $1,500 or less, requiring licensing
of lenders and permitting rates of interest at 6% in advance
plus service charges, which together exceed the standard
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rate of 6% per annum. Credit unions have been authorized
under State law since 1929. The general rate of interest for
those organizations has been 1% per month on unpaid
balances on the loans they are permitted to make. The
Secondary Mortgage Law, again requiring licensing and
regulating the relationships between lender and mortgagor, -
was introduced into the law in 1967 (Code Article 66,
Sections 39-70) and again permitted interest in excess of
the general usury rate but applied specific regulations as to
the conduct of business.?

With this background of prior legislative enactments,
which is not necessarily exclusive, it may be seen that the
provisions of Article 49 of the Maryland Code, which re-
lated to interest and usury generally did not, in fact, cover
the whole field of loan or interest situations but gradually
became more restricted to areas not specifically covered by
other laws. One questions then whether the Legislature by
the enactment of Chapter 453, described as an act to repeal
the existing sections of Article 49 and to enact new sections
in lieu thereof “to stand in the place of the sections so
repealed, generally to revise the laws of Maryland relating
to interest and usury”, specifically intended to repeal or
amend the prior laws in the same field which were not men-
tioned in Chapter 453 and whether the language of the body
of the act accomplishes the same result by necessity. For
sake of simplicity we shall hereafter refer to Chapter 453
as the Act.

As you know, repeal by implication is not a favored doc-
trine and, in the absence of an express reference to an
earlier statute, an implied repeal cannot be held to exist
unless the language of a later statute is irreconcilably
inconsistent with the language of the earlier one so that the
two cannot stand together. If the legislative language can
be reconciled, then repeal by implication is to be avoided.
An exception to this rule applies in cases in which the leg-
islature is undertaking to deal with a whole subject matter
previously contained in earlier statutes. When it is clear
that a later act covering a whole subject is intended as a
substitute for preexisting legislation, then the later act may
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operate as a repeal of the existing legislation even though
there is no repugnancy in express terms. The rule that
implied repeal is not favored is inapplicable to the latter
situation. 20 M.L.E., Statutes, Sections 53, 54, 55.

We think that the Act in this case specifically repealing
provisions of the interest and usury law which had for
years occupied a special position in the commerce of this
State in companionship with collateral enactments, enacting
new sections “to stand in the place of the sections so re-
pealed” and failing to contain a declaration of legislative
intent to repeal any laws which may be inconsistent does
not, in fact, cover a whole subject matter or disclose an
intent to repeal other specific prior legislative enactments,
such as those mentioned above.* It is noteworthy that the
phrase in the title of the Act “generally to revise the laws
of Maryland relating to interest and usury” is merely a
generalization for purposes of making the title sufficiently
broad to advise of its content and that the body of the Act
itself contains no such phraseology.

The definition of the term “interest” in Section 1(A) of
the Act is “any compensation imposed directly or indirectly
by « lender for the extension of credit for the use of for-
bearance of money, including but not limited to loan fees,
service and carrying charges, discounts, interest, time-price
differentials, investigators’ fees and any amount payable
under a point, discount, origination fee or other system of
additional services” (emphasis supplied) with the express
intention to prohibit “discounting or add on or devices of a
similar nature”. The general language is broad enough to
indicate some conflict with practically every other pre-
existing interest regulation statute. However, that defini-
tion of the term “interest” is restricted to charges imposed
“by a lender” and “‘as used in this article”.

We think that the terminology used is limited to the
actual lending of money which is specifically dealt with in
the Act and that references to service and carrying charges,
time-price differentials, investigators’ fees and add on de-
vices were intended to cause the definition of “interest”,
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as applied to loan situations, to embrace every conceivable
compensation to lenders who had previously disguised inter-
est charges by the use of nomenclature more appropriate
to the laws relating to charges on time sales and regulated
loans under the Small Loan Law or the Industrial Finance
Law. It seems to be a hallmark of a usurer to disguise the
reality by the employment of inapt but impressive verbiage,
and such a practice is particularly effective when the ter-
minology seized upon is legitimate In itself even though it
is correctly applied to different situations. Even the provi-
sions of Section 5 of the Act which apply to unsecured loans
and permit an interest rate not in excess of 12% per annum
simple interest, which is the closest parallel to the loan laws
collateral to Article 49, cannot be said to be intended to
repeal the collateral laws. Under subsection (b) of Section
5, requiring licensing, the terms of the Industrial Finance
Act (Article 11, Sections 169-191) are adopted to establish
the licensing and examination procedures to which a lender
is subject. The same subsection exempts altogether a “credit
union or licensee under any Maryland lending provisions in
any other article of the Code”. It is inconceivable that the
legislature would have incorporated or predicated exemp-
tions upon those provisions of the collateral laws by refer-
ence while at the same time intending their repeal. It is also
most doubtful that the legislature intended the scant pro-
visions of Section 5 as a substitute for the detailed regula-
tions then existing with regard to the operation of credit
unions (Article 11, Sections 135-162), industrial finance
companies (Article 11, Sections 163-205) and small loan
companies (Article 58A, Sections 1-23), the law pertaining
to each of those businesses having been enacted in detail to
cure then-existing evils or to provide a special source of
regulated, cooperative credit within special groups.®

There is also no conflict with the acts regulating retail
sales since the original evil which gave rise to those acts
came into being because of the distinction between a loan
of money and the charging of interest thereon as opposed
to a sale situation in which the price of goods may be
greater for a delayed payment than for spot cash. See Roth-
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man v. Silver, 245 Md. 292; Falcone v. Palmer Ford, Inc.,
242 Md. 487. There would still appear to be a distinction
between sales and loans, the effect of the Act being merely
to make clear that a lender may not charge interest in the
guise of a time-price differential, ete. and there being no
effect on bona fide vendors.

A closer question exists with regard to the Secondary
Mortgage Law because' the Act does operate very explicitly
in the area of mortgages secured by real estate and a rather
obvious conflict exists between the interest provisions of
the Act and the interest provisions of the Secondary Mort-
gage Law. We think, however, that one can distinguish be-
tween a law which relates to interest and usury in the
general sense and one which relates to the charging of
interest in a specific situation, such as the Secondary Mort-
gage Law, in which the lender is in a position of exposure
greater than that of the ordinary mortgage lender. We
think it significant that the Secondary Mortgage Law came
into being as recently as 1967 and that the same legislature
which enacted Chapter 453 also passed a bill (Chapter 44
of the Acts of 1968) which made a minor correction in
Section 48, Article 66 of the Secondary Mortgage Law.

On the whole, therefore, it is our feeling that to conclude
that the Legislature intended the repeal of any of the laws
relating to charges for loans or extensions of credit col-
lateral to the areas regularly covered by Article 49, par-
ticularly in view of the drastic impact on industries and
members of the public dealing in the specific canalized areas
covered by those laws, would be not only entirely impracti-
cal but legally unnecessary. If the Legislature had intended
such a scope for Chapter 453, it would not have left that
matter to construction or inference. Since we are unable
to appreciate any direct and irreconcilable conflicts with
preexisting laws, we think that the Act should be consid-
ered as limited in its scope to those previously unregulated
areas which the earlier Article 49 covered and which the
Act now covers, and no repealing effect other than that
expressed in the body of the Act should be attributed to it.
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Turning to your specific questions, we have the following
views:

1. Is a license under Section 5(b) required for the busi-
ness of making loans which, except for the rate of interest,
would fall under Section 5(a) (i.e., a rate not in excess of
8%), the loans in question being made to noncorporate
business organizations in an amount not greater than

$5,0007?
Section 5(a) of the Act provides:

“Interest may be charged on loans not secured
by a mortgage or deed of trust on real property
or on loans not fully secured by negotiable stocks,
bonds or bank deposits where the borrower is re-
quired to repay the indebtedness in equal or sub-
stantially equal monthly, or other periodic, install-
ments, at a rate not in excess of twelve per cent
(12%) per annum simple interest on the unpaid
balance of the loan under an agreement in writ-
ing between the lender and the borrower. If inter-
est on loans under this section is precomputed,
(1) the required written statement between lender
and borrower shall state the agreed upon and
equivalent per cent per annum simple interest
rate not exceeding a .2% variance from the actual
interest rate which the precomputed charges can-
not exceed, and (2) if, by reason of repayment of
the loan prior to maturity, the agreed upon per
cent per annum simple interest rate is exceeded,
such excess shall be refunded to the borrower or
credited on any balance owing by the borrower.”

Subsection (b) provides for the mandatory licensing of
any “person engaged in the business of making loans for
a consideration under this section” (emphasis supplied).
The question raised is whether the licensing requirement is
applicable to persons who charge not more than 8% interest
as permitted under Section 3 of the Act.

We think that the licensing requirement is applicable only



66

to lenders who make the types of loans described in Section
5(a) and who, under the terms of Section 5, charge more
than the maximum 8% interest permitted by Section 3. The
specific licensing provisions of subsection (b) apply to “any
person engaged in the business of making loans for a con-
sideration wunder this section, which includes any person
making more than five loans hereunder per year” (emphasis
supplied), exclusive of certain recognized institutions. Obvi-
ously, the only distinction between generally unsecured
loans and those made under Section 5 is the availability
under Section 5 of a permissible rate of interest in excess
of 8% per annum simple interest on the unpaid balance as
permitted by Section 3. A person making a loan within the
interest rate permitted by Section 3 would have no benefit
of the terms of Section 5 and could not be said to be
making that loan under Section 5 even though it might be
unsecured or secured to an extent less than that offered by
a mortgage or deed of trust on real property or an assign-
ment of negotiable stocks, ete.

(a) Is a lender under Section 5 required to be licensed
if his loans are made exclusively to corporations?

It would further appear that, if a person is in the busi-
ness of making loans exclusively to corporations, even
though they might be of the variety set forth in Section 5,
he is not required to be licensed under subsection (b) since
the benefit of the increased interest rate has been made the
criterion for licensing and since it appears that loans to
corporations are not within the scope of the interest limi-
tations of any part of the Act. B. F. Saul Co. v. West End
Park North, Inc., supra. Such a lender could not be said to
be making loans under Section 5. The corporate lender need
not rely on Section 5 to defend his charging of an interest
rate in excess of 8% nor need he observe Section 5 with
regard to the maximum interest rate of 12%.

2. Is the licensing requirement of Section 5 applicable
to persons doing business under other laws such as (a) the
Maryland Retail Installment Sales Act (Code Article 83,
Sections 128-153), (b) the Retail Credit Accounts Law
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(Code Article 83, Sections 153A-H), (c) the Uniform Small
Loan Law (Code Article 58A, Sections 1-28), (d) the Sec-
ondary Mortgage Law (Code Article 66, Sections 39-70),
and (e) laws relating to the transactions of credit unions
(Code Article 11, Sections 135-162) ?

The licensing provisions of Section 5 are specifically in-
applicable to a “credit union or licensee under any Mary-
land lending provisions in any other Article of the Code,
which is organized under the laws of this State or otherwise
is qualified to do business in this State”. Subsection (b)
itself then answers the question as to the need for licensing
of lenders operating under the Uniform Small Loan Law
and the Secondary Mortgage Law and the laws relating to
credit unions. As we have noted above, we think that the
laws relating to retail installment sales and retail credit
accounts are not repealed by the Act and that persons who
extend credit under those laws are not truly lenders under
the Act. We feel, therefore, that the licensing provisions are
inapplicable to those two classes of persons. Even assuming
that they were properly classified as being in the lending
business, they would be exempt under the general provi-
sions quoted above.

3. Do the loan disclosure provisions of Section 10 apply
to the activities conducted under the laws referred to in
Question 27

We think that for the reasons previously given the loan
disclosure provisions of Section 10 do not apply to activities
conducted by the entities and under the laws referred to
in Question 2. Such entities, however, simply because they
are exempt in the areas of their principal activities, are
not exempt as to those lending activities not specifically
regulated by the laws pertaining to them but covered by
the Act. As to those activities they must, as any other
lender, comply with all the terms of the Act. The exemption
from licensing under Section 5(b) merely excuses them
from submitting to dual regulation and it would be an
untenable extension of Section 5(b) to maintain that an
institution which makes the type of loan described under
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Section 5(a) is excused from the specific requirement of
Section 5(a) to give the “required written statement” set
forth in Section 10 of the Act, simply because it is other-
wise exempt in its other activities.

4. Is the license requirement of Section 5 of Chapter
453 limited by the use of the phrase “lending under this
section” to lenders who charge more than 8% interest?

The answer to this question is covered in the answer to
Question 1.

5. Must the “agreement in writing”’ referred to in Sec-
tion 5(a) of the Act be signed prior to the execution of the
“contract of indebtedness”?

It appears that the “agreement in writing between the
lender and the borrower” mentioned in Section 5 may be
the contract of indebtedness and it is not necessary to
execute a separate instrument prior to the execution of a
contract of indebtedness. There is a considerable contrast
between the language of Section 5(a) and the language of
Section 3 in which it is specified that the agreement therein
mentioned be a separate instrument and be executed prior
to the execution of a contract of indebtedness. Absent any
legislative mandate as to the formalities of loans made
under Section 5, we see no basis for a construction that the
agreement must be separate from the contract. We do think,
however, that the interest rate must be disclosed .in a
written agreement when the loan is made and that through
the office of the disclosure statement the effect of any pre-
computation on actual yield to the lender must be disclosed
so that the borrower is capable of fully understanding the
amount he is paying for the use of the lender’s money.

We trust th_g_t this fully answers the questions which have
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been presented and that, if you are in need of any further
asgistance in this matter, you will not hesitate to call,

FRANCIS B. BURCH, Attorney General.
THOMAS A. GARLAND, Assistant Attorney General.

* See question No. 4.

*The question assumes that persons making “commercial loans”
under Section 7 of the Act need not be licensed. For reasons here-
after stated, we think this assumption is appropriate.

® An article entitled “Limits on Interest Rates in Maryland”, 27 Md.
L. Rev. 252, discusses the charging of interest and compensation for
credit under the acts other than the “General Usury Statute” and
provides a comparison chart at pp. 270-271.

*In B. F. Saul Co. v. West End Park North, Inc., supra, the Court
of Appeals observed that a statute which excludes corporations from
the protection of the usury laws (Maryland Code Article 23, Section
125) would have deprived the parties of standing to test the interest
provisions of the Act. This, we think, indicates a restrictive view on
the part of the Court toward the effect of the Act on the whole subject
matter of interest and usury.

®The Legislative Council recommended, and the 1968 legislature
enacted, several bills regulating interest and charges contemporane-
ously with the Act. See Special Committee Reports to the General
Assembly of 1968 by the Legislative Council, pp. 104, 110 (Industrial
Finance and Small Loans), Acts of 1968, Chapters 439, 228 and 13.
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BOND ACTS

EXPENSE ALLOWANCE FROM ‘“PROCEEDS OF SALE” Is OVER
AND ABOVE THE PREMIUMS REQUIRED To BE DEVOTED
TO EXPENSES OF SALE By CODE ARTICLE 15A, SECTION
TA—EXPENSES IN EXCESS OF PREMIUMS MAY BE
PAID FROM ACTUAL PROCEEDS WITHIN THE ALLOWED
AMOUNT—ACCRUED INTEREST PAID AT TIME OF SALE
To BE RETAINED By COMPTROLLER AND IS Not Dis-
TRIBUTABLE AS PART OF THE ‘“PROCEEDS OF SALE”.

February 19, 1968.
My, Bernard F. Nossel.

You have recently presented to us questions concerning
the definition of the term “proceeds of sale” as employed in
the various Bond Acts passed by the Legislature pursuant
to Maryland Constitution Article III, Section 34. The spe-
cific questions were whether the proceeds of sale include
the premiums paid by brokers and accrued interest, which
are in addition to the face amount of the bonds issued. The
definition of the term is also essential to a determination
of the amount which may be spent for expenses of sale.
The standard Bond Act will authorize the expenditure of a
stated amount of money out of the proceeds of sale to cover
expenses, and the question exists whether this sum is
intended to be exclusive of any expenditure of the premium
received so that the total expenses which might legally be
paid, if incurred, would be the allotted sum plus the amount
of the premium.

The following is an example of our concept of the facts
involved in the typical issue, although the figures are prob-
ably not realistic.

Principal amount of
bond issue $10,000,000.00
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Accrued interest received
because the issuance is
subsequent to the initial

accounting date ... 10,000.00
Premium paid by broker..... 10,000.00
Total receipts by State .. ... .. $10,020,000.00
Expenses of sale 23,000.00
Net receipt by State. ... $ 9,997,000.00

Under the circumstances of the above sale, assuming that
the sum of $20,000.00 was allocated in the Bond Act for
expenses, it is our opinion that the following results will
obtain.

1. The accrued interest would be retained by the Comp-
troller to be applied, together with other funds available for
the purpose, to the payment of interest on the bonds issued.
We do not believe that the sum received, because the in-
terest on the indebtedness contracted has already partly
matured, can be properly classified as proceeds of sale. Bond
bills are essentially appropriation measures. The creation
of the debt to provide the money to pay the appropriation,
whether it be a grant or a loan, is of a stated sum which the
Legislature might reasonably expect to be produced by the
sale. When the bonds are sold after some interest has
matured, the failure of the Comptroller to retain the
accrued interest payments would cause the State to be
indebted for a sum greater than the face amount of the
bonds. We understand that practical circumstances require
the sales to be conducted in this manner, but the factual
result must be confined to the legislative authority for the
issuance and the total State debt authorized may not be
exceeded.

2. The sum of $10,000.00 received as premium is re-
quired by Code Article 15A, Section 7A to be deposited in
a premium and expense account for each bond issue. The
expenses of the sale of any issue of general obligation
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bonds are to be charged to each such account on a pro rata
basis. We believe that this item is in addition to the author-
ized expenditure “from the proceeds of sale” on account of
expenses contained in any Bond Act.

The use of the term “proceeds of sale” in both Section
7A and in the standard General Obligation Bond Act pre-
sents some difficulty. The reference in Section 7A to “that
part of the proceeds of sale . .. which represents premiums
earned as a result of such sale” would seem to indicate
that the legislature recognizes the total proceeds of sale to
include the premium. If this were the case, the effect would
be to limit the authorized expenses in any Bond Act to the
stated sum even though it may be less than the premium
received and the actual expenses may be greater than the
premium received. The actual treatment of the premium
under Section 7A, however, demonstrates a clear legisla-
tive understanding to the contrary. If it were considered
that the proceeds of sale of a standard Bond Act included
the premium, then it would seem that any excess of the
premium over expenses would have to be devoted to the
purposes of the particular Act. The terms of Section 7A
providing for the deposit of the premiums in special
accounts and the devotion of any excess over actual expenses
to the State’s Annuity Bond Fund Reserve Account to be
applied to reducing all the outstanding bonded indebted-
ness of the State demonstrate the legislative intent that the
term ‘“proceeds of sale” as used in the various Bond Acts
does not include premiums received.

3. The deficiency in the premium-expense account of
$13,000.00 must be made up out of the authorized expenses
of sale and deducted from the principal of the bond pro-
ceeds. In cases in which the premium is insufficient to cover
expenses and the authorized loans are exactly equal to the
face amount of the bonds, obviously, some adjustment must
be made to carry out the terms of the various appropria-
tions made in any Bond Act. The steps to be taken may
differ according to the specific terms of any Act. For
example, in the General Construction Loan Acts the expen-
ditures of funds require the approval of the Board of
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Public Works. It would seem that in such cases the Board
would have the initiative to make whatever adjustment is
necessary. Further, it would be unnecessary to make any
adjustments if the proposed expenditures should fail to
materialize or, when brought to fruition, require the expen-
diture of less money than originally anticipated.

In the case of the School Construction Bond Acts, it
would seem clear that only the net proceeds of sale, after
the deduction of the expenses, are available for financial
assistance to the subdivisions. The distribution of the net
proceeds becomes an administrative matter dependent upon
the requests received for financial assistance and the eligi-
bility of the subdivisions making the requests. Inasmuch
as there is no certainty in the particulars of the distribution
of the proceeds to the subdivisions and the theoretical pos-
sibility exists that such requests might not even be received,
the deduction of expenses from the principal amount author-
ized would certainly do no violence to the legislative scheme
for these bonds. Bonds issued to raise money to make grants
should present no problem since it is obvious that the grant
cannot exceed the net proceeds of sale.

Addressing this analysis to the illustration set out above
and skipping administrative requirements for deposits
and withdrawals to and from the Treasurer and the prin-
cipal accounts, the result would be that the Comptroller
would deduct from the net proceeds of $9,997,000.00 the
sum of $10,000.00 received as accrued interest and only
$9,987,000.00 would be available for the purposes of the
payments authorized under the Act.

FRrRANCIS B. BURCH, Aitorney General.
THOMAS A. GARLAND, Assistant Attorney General.
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CLERKS OF COURT

RECORDATION TAX—APPLIES TO PROPERTY LIENS GIVEN IN
CONJUNCTION WITH REAL ESTATE TRANSACTIONS PUR-
SUANT TO SECTION 9-204 (4) (o) oF UNIFORM COM-
MERCIAL CODE.

January 2, 1968.
Mr. Frank W. Hales.

You have asked our opinion as to whether the recorda-
tion tax is payable under the following circumstances. A
financing statement which by its terms covered “equip-
ment, farm products, livestock, poultry, bill(s) obligatory
‘and Deed of Trust” was recorded in your office on October 5,
1967, no recordation tax being paid on the financing state-
ment. On the same date a Deed of Trust between the same
parties named on the financing statement, covering the same
items as the financing statement, and referring specifically
to the land on which the farm was situated, was presented
for record. The Deed of Trust recites that the grantor is
indebted to the beneficiary in the amount of $19,438.82 plus
an open account and further recites that the Deed of Trust
is given to secure “all indebtedness to the beneficiary now
existing or hereafter arising within a period of five years
in amounts not exceeding in the aggregate outstanding at
any one time the sum of $35,000.00 and in amounts not
exceeding $11,000.00 on open account within said aggregate
limit”. You inquire as to what recordation taxes would be
due on the Deed of Trust inasmuch as it covers the same
items as the financing statement.

In our view, the recordation tax is payable computed on
the existing indebtedness of $19,438.82 referred to in the
Deed of Trust and on any additional indebtedness, including
amounts payable on open account, extant as of that date
or actually incurred thereafter. The prior or simultaneous
recordation of the financing statement in the chattel records
covering the same items as the Deed of Trust would not
appear to render the Deed of Trust non-taxable.



75

It appears that no tax was paid on the financing state-
ment because of a view that it was exempt from tax as a
crop lien taken in crops and other chattels under the prin-
ciples of our Opinion in 49 Opinions of the Attorney Gen-
eral 479, 494. We need not here consider whether an exemp-
tion for this crop lien is provided by Article 81, Section
277 (a) or whether the crop lien exemption is limited to
the classes of crop liens (mortgages to federal agencies)
formerly defined by Code 1957, Article 21, Section 52, prior
to its repeal by Chapter 538 of the Acts of 1963. Cf. 24
Opinions of the Attorney General 988. We think it clear
that even if the financing statement here is exempt, that
the deed of trust covering the real estate is not entitled to
exemption under Article 81, Section 277 (h) or (i), or
otherwise. In our view, the deed of trust covering the real
estate is not a supplemental instrument securing the debt,
but rather is the primary security for the indebtedness in
question, it being apparent that the deed of trust on the
realty supplied the primary security for the advance. The
exemption from recordation tax accorded crop liens by
Chapter 277 of the Acts of 1939 was intended “to encourage
and assist the making of loans of this type” (25 Opinions
of the Attorney General 615) as a last resort for farm
debtors during the depression years. Cf. 2 Gilmore and
Black, Security Interests in Personal Property, Section 32.
The loans to be encouraged by this exemption were the
conventional crop liens known at the time of its enactment
—liens limited by statutory enactment to crops grown on
the land within one year or less, highly limited in value, and
generally given as security only after the land itself had
been mortgaged to the hilt, as a means of raising the limited
capital necessary to the harvest of an extant crop. We
think it clear that the crop lien exemption from recordation
tax does not extend to the very different crop liens subse-
quently authorized by enactment of Section 9-204 (4) (a)
of the Uniform Commercial Code (Article 95B of the
Maryland Code), as enacted by Chapter 538 of the Acts of
1963, which provides that “a security interest in crops
which is given in conjunction with a lease or a land pur-
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chase or improvement transaction evidenced by a contract,
mortgage or deed of trust may if so agreed attach to crops
to be grown on the land concerned during the period of
such real estate transaction” without regard to the one-
year limitation. Since enactment of this provision in 1963,
inclusion of a crop lien in mortgage transactions involving
farm real estate has become increasingly conventional.
Where, as here, such a lien incidental to a mortgage or deed
of trust covering real estate is given, we think it clear that
the consideration advanced on the basis of the security of
the crop lien cannot be divorced from and is ordinarily a
small fraction of the consideration advanced on the basis of
the underlying real estate transaction. The crop lien exemp-
tion, a dispensation to harassed farm debtors, cannot be
held to be effective to exonerate such conventional real
estate transactions from recordation tax.

Accordingly, we think it clear that, pursuant to the pro-
visions of Article 81, Section 277 (k) the tax here is pay-
able on the sum of $19,438.82 recited in the deed of trust
plus any existing open accounts or subsequent advances
increasing the total amount of indebtedness secured. In the
event of subsequent advances, the debtor is under the obli-
gation imposed by Article 81, Section 277 (k) to report and
pay the recordation tax from such advances, to the extent
that they increase the outstanding indebtedness beyond the
amount upon which tax has previously been paid.

Francis B. BURCH, Attorney General.

GEORGE W. LIEBMANN, Assistant Attorney General.
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CLERKS OF COURT—RECORDATION TAX—CHATTEL MORTGAGE
BETWEEN CORPORATE LICENSEE OF TAVERN AND SELLER
OF REAL PROPERTY UPON WHICH TAVERN IS LOCATED
Is NOT A SUPPLEMENTAL INSTRUMENT EXEMPT FROM
RECORDATION TAX UNDER ARTICLE 81, SECTION 277 (i)
OF THE MARYLAND CODE BECAUSE THE ALLEGED PRIOR
RECORDED INSTRUMENT (REAL PROPERTY MORTGAGE)
WAS ENTERED INTO BY A DIFFERENT MORTGAGOR (THE
INDIVIDUAL PURCHASER OF THE TAVERN PROPERTY).

February 20, 1968.
Myr. Charles C. Glos.

You have asked our opinion as to application of the recor-
dation tax to a transaction involving an individual purchase
of a tavern property who gave a real property mortgage
to the seller of the property, stamps in the amount of
$132.00 being placed on the deed but not on the purchase-
money mortgage. At the same time, a corporation in whose
name the license for the operation of the tavern on the
property was placed gave a chattel mortgage to the seller
of the real property, stamps in the amount of $132.00 being
placed on the chattel mortgage. A claim for refund in the
amount of $132.00 has been filed with respect to the latter
stamps on the apparent basis that the chattel mortgage was
a supplemental instrument exempt from the recordation tax
under Article 81, Section 277 (i) and that the real property
mortgage was exempt as a purchase-money mortgage under
Article 81, Section 277 (a).

In our opinion, the fact that the chattel mortgage here in
question was not given by the same person as the original
mortgage precludes it from being exempt as a supplemental
instrument. In 49 Opinions of the Attorney General, page
461, we referred to an instrument given by a corporation
closely related to the original corporate debtor as, “. . .
evidenc (ing) the creation of an entirely new debt arrange-
ment involving a completely different debtor.” It is true
that in that case the new mortgage was given in substitu-
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tion for and not in addition to, the original mortgage. How-
ever, our opinion in 49 Opinions of the Attorney General,
page 503, makes clear that this difference does not defeat
the tax in the present instance. In the latter opinion, we
held with respect to a third party’s instrument guarantee-
ing the debt of another party that, “The fact that the ‘debt
secured’ does not represent either a borrowing by the mort-
gagors or their primary obligation is irrelevant. The statute
attaches the tax to this instrument because it secures a
debt, regardless of whose debt it may be.” We think it
clear that whether the corporate obligation here is viewed
as creating a new debt obligation, or merely guaranteeing
a pre-existing one, the difference in parties, under the
principles of the two aforementioned opinions, precludes
it from being deemed merely supplementary in character.

We conclude, therefore, that the tax applies and that no
refund is due.
FRANCIS B. BURCH, Attorney General.
GEORGE W. LIEBMANN, Assistant Attorney General.
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CLERKS OF COURT—UNCLAIMED FUNDS—UNIFORM DISPO-
SITION OF UNCLAIMED PROPERTY ACT SUPERSEDED
ARTICLE 17, SECTION 44 WITH RESPECT TO PERIOD FOR
DiSPOSITION OF UNCLAIMED FUNDS.

March 18, 1968.
Mr. Frank W. Hales, Clerk.

You have asked our opinion as to whether the enactment
by Chapter 611 of the Laws of 1966 of the Uniform Dis-
position of Unclaimed Property Act as Article 95C of the
Code supersedes the provisions of Article 17, Section 44 of
the Code with respect to the disposition of unclaimed funds
deposited in your office in connection with court proceed-
ings or subject to order of court. You have indicated that
you have received from the Comptroller remittance forms
for use under Article 95C. While repeals by implication are
not favored, we think it clear that the express provision of
Article 95, Section 8 relating to intangible property held
for the owner by any court or public officer is sufficient to
supersede the provisions of Article 17, Section 44 particu-
larly in view of Section 2 of the 1966 Act, which declares
that “all laws or parts of laws, public general or public
local, inconsistent with the provisions of this Act are
hereby repealed to the extent of any such inconsistency.”

The declared purpose of Chapter 611 of the Laws of 1966
was to provide a uniform procedure for distribution of
unclaimed property and we note that property subject to
Article 17, Section 44 is not among the classes of property
exempt from operation of the new act by reason of Article
95C, Section 25.

Accordingly, it is clear that Article 95C, Section 8 con-
trols and that you should comply with the directions of the
Comptroller.

FrANCIS B. BURCH, Attorney General.
GEORGE W. LIEBMANN, Assistant Attorney General.
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CLERKS OF COURT—MARRIAGE LICENSE—MAY BE ISSUED TO
GROOMS UNDER 21 YEARS OF AGE WITHOUT PARENTAL
CONSENT WHERE CERTIFICATE OF PREGNANCY Is
PRESENT.

August 16, 1968.
Mr. I. Theodore Phoebus.

You have asked our opinion as to whether 2 marriage
license may be issued in a situation in which the groom is
nineteen years of age, the bride is over eighteen years of
age and the couple has presented a certificate of pregnancy
from a duly licensed physician, but the groom lacks parental
consent. You inquire as to whether issuance of a marriage
license is barred under these conditions by the inability of
the groom to secure parental consent.

Until enactment of Chapter 573 of the Acts of 1967, issu-
ance of a license was barred. See 49 Opinions of the Attor-
ney General 292 (1964). Chapter 578 of the Acts of 1967
amended Article 62, Section 9 (a) of the Maryland Code to
provide that “A male under the age of 18 years or a female
under the age of 16 years may marry without parental or
guardian’s consent, where required, upon presenting a cer-
tificate from a licensed physician stating that he has exam-
ined the female and positively ascertained that she is preg-
nant or has given birth to a child.” The language of this
enactment is clear and if there were any doubt as to its
purpose, it would be removed by the statement in the Legis-
lative Council Report accompanying the Bill (Maryland
Legislative Council Report to the General Assembly of 1967,
Vol. I, p. 169) that “Males between 18 and 21 * * * may
marry if they have parental consent or without such con-
sent upon presentation of a certificate of pregnancy.” Ac-
cordingly, we consider that our opinion at 49 Opinions of
the Attorney General 292 has been legislatively overruled
and that a license may issue in the present case upon pre-
sentation of an appropriate physician’s certificate.

FRANCIS B. BURCH, Attorney General.
GEORGE W. LIEBMANN, Assistant Attorney General.
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CLERKS OF COURT—AFFIDAVIT OF DISBURSEMENT—MUST
CERTIFY THAT DISBURSEMENT WAS MADE AT OR PRIOR
TO THE FINAL EXECUTION OF THE DEED OF TRUST BY
THE BORROWER—ATFFIDAVIT OF DISBURSEMENT MAY BE
MADE BY AN AUTHORIZED AGENT.

August 23, 1968.

Mr. Robert H. Bouse
and
Delegate Victor L. Crawford.

You have asked this office two questions relating to the
effect of Chapter 718 of the Acts of 1968 (House Bill 736),
which amends Article 21, Section 30 of the Code relating
to conveyancing. The first question relates to the meaning
of the words “final and complete execution of the deed of
trust” in Article 21, Section 30B as amended, which pro-
vides “(n)o purchase money deed of trust involving land
any part of which is situated in Maryland, shall be valid
either as between the parties or as to any third parties
unless such deed of trust contains or has endorsed upon it
at a time prior to recordation, the oath or affirmation of
the party secured by such deed of trust stating that the
amount of the loan which said deed of trust has been given
to secure was paid over and disbursed by the party secured
by the deed of trust to either the borrower or the person
responsible for disbursement of funds in the closing trans-
action or their respective agent at a time no later than the
final and complete execution of the deed of trust, provided,
however, that this subsection shall not apply where a deed
of trust is given to a seller in a transaction in order to
secure payment to him of all or part of the purchase price
of said property.” It has been suggested that the antecedent
of this phrase is the phrase “a time prior to recordation”
in the same section.

We are of the opinion that the phrase in question refers
to the final execution of the deed of trust by the borrower
and that it does not operate to permit the required affidavit,
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and the disbursement of funds underlying it, to be deferred
until an indeterminate “time prior to recordation”. Execu-
tion is completed upon delivery of the instrument and
recordation, which may be delayed for some length of time,
is no part of the “execution”. Meise v. Tayman, 222 Md.
426. To read the Act in the fashion contended for would
be to substantially vitiate its purpose as legislation directed
against the problems arising from deferred disbursements
in real estate transactions. See 71 MD. STATE BAR ASSN.
TRANSACTIONS 40-41 (1966); 73 MD. STATE BAR
ASSN. TRANSACTIONS 52 (1968) both of which refer
to the “settlement date” as the date of affidavit, as to the
background of this legislation. Accordingly, our advice to
you is that the language in Article 21, Section 30B refers
to the final execution by the borrower.

The second question presented relates to whether the
provisions of Article 21, Section 31 apply with respect to
the affidavit of disbursement newly required by Article 21,
Section 30B as well as the affidavit of consideration re-
quired by Article 21, Section 30A. The provisions of Article
21, Section 31 allow the various parties to make the re-
quired affidavit through an authorized agent. Article 21,
Section 31 was not repealed and re-enacted at the time the
requirement of an affidavit of disbursement was added to
Article 21, Section 30. Notwithstanding this fact, we are
of the opinion that Article 21, Section 81 applies to the
newly required affidavit of disbursement as well as to the
previously required affidavit of consideration. We are of the
opinion that if the Legislature had intended a different
result it would have modified the categorical reference to
Article 21, Section 30 contained in Article 21, Section 31.

FrANcIS B. BURCH, Attorney General.
GEORGE W. LIEBMANN, Assistant Attorney General.
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CLERKS OF COURT— RECORDATION TAX-— LEASES— WHEN
LEASE “MERELY CONFIRMS, CORRECTS, MODIFIES OR
SUPPLEMENTS” A PRIOR LEASE, NO ADDITIONAL TAX
ASSESSED.

December 20, 1968.
Mr. Vaughn J. Baker, Clerk.

A lease has recently been received for record by your
office. The lease is for a term of twelve years and covers
a tract of land improved by an industrial plant which con-
tains approximately 92,000 square feet of office space. The
annual rental on this lease is $49,350, which gives rise to
a Maryland recordation tax of $1,085.70 under Sections
277 (g) and (q) of Article 81 of the Maryland Code.

The taxpayer has requested a credit, to be applied against
this amount for the amount of recordation tax ($311.85)
paid upon a lease received by your office for record on
March 1, 1963 between Lessor and Lessee. This lease was
for a term of fifteen years, covered the same tract of land
as the recent lease and an industrial plant containing
approximately 60,000 square feet of office space at an
annual rental to be determined by formula. Because the
rent was indeterminate, recordation taxes were based upon
the assessed value of the tract at that time ($28,350), capi-
talized at 10 per cent. Maryland Code, Article 81, Section
277 (g). The industrial plant is apparently the same one
covered by the subject lease except that a recent addition
has added 32,000 square feet of space. The present Lessee
is a wholly-owned subsidiary of the original Lessee and the
performance of the obligations of present Lessee under
the subject lease have been guaranteed by the original
Lessee. You have requested our opinion on the propriety
of the requested credit.

There is no basis in the statutes for the proposed credit.
It is our opinion that the taxpayer, in order to accomplish
his purposes, must assert that there is a sufficient identity
between the two leases to relieve the subject lease from
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further recordation taxes. The relevant section of the Mary-
land Code is Article 81, Section 277 (i) which exempts
from recordation tax an instrument which ‘“merely con-
firms, corrects, modifies or supplements an instrument pre-
viously recorded, if there is no actual consideration paid
or to be paid for the execution of such supplemental instru-
ment.” We have considered the subject lease in relation to
the original lease and it is our opinion that subsection (i)
does not exempt the subject lease from recordation tax, We
find that the subject lease does considerably more than sup-
plement or modify the original lease: the identity of the
Lessee has been changed; the annual rent has been in-
creased and a firm rental figure has been established; the
amount of the demised space has been increased; the term
of the lease has been reduced; and a guarantee of perform-
ance has been appended to it.

Although no previous opinions of this office have con-
strued this specific subsection, a similar conclusion has been
reached with respect to the comparable subsection (sub-
section h) which deals with supplemental instruments
“securing a debt”. The exemption has been denied under
that subsection when the latter instrument was “a substi-
tution for the former . . .” Opinion dated February 20,
1968 to Charles C. Glos, Chief Deputy Clerk, Circuit Court
for Baltimore County (53 Opinions of the Attorney General
77); 49 Opinions of the Attorney General 461. Cf. 49
Opinions of the Attorney General 511.

FFRANCIS B, BURCH, Attorney General.
HENRY R. LORD, Assistant Attorney General.
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CLERKS OF COURT—RECORDATION TAX-—CHANGES EFFECTED
BY CHAPTER 494 oF THE LAWS OF MARYLAND OF 1968
WITH RESPECT TO LEASES WITH INDETERMINATE
RENTALS.

December 30, 1968.
Mrs. Marjorie S. Holt, Clerk.

Your recent letter raises certain questions about changes
in the method of determining Maryland recordation tax on
leases [Article 81, Section 277 (g)] brought about by Chap-
ter 494 of the Laws of Maryland of 1968.

The lease in question was offered for record after July 1,
1968, the effective date of Chapter 494, The lease is for
15,000 square feet of property in a shopping center, which
property is assessed for $32,500. The rent cannot be deter-
mined because the minimum of $33,750.00 annually may be
upset if it is exceeded by 4% of annual gross sales at the
drug store outlet to be built upon the leased property.

The new statutory language reads as follows:

“, .. Where the average annual rental cannot be
determined, the tax shall be based upon either (i)
the minimum average annual rental ascertainable
from the terms of the lease plus 5% thereof, the
whole to be capitalized at 10%, plus the actual
consideration, other than rent, paid or to be paid,
or (ii) the assessed value of the property covered
by the lease multiplied by one and one-half, which-
ever is the greater. The provisions of this section
shall not apply to leases of personal property.”

By computing the tax by the alternative techniques, it
is seen that the tax is either $2,481.50 ($33,750 “minimum
average annual rental ascertainable” plus 5% — $35,437.50
which ecapitalized at 10% =$354,375.00, taxable at $3.50
for each $500 or fractional part thereof) based upon the
rental figure or $343.00 ($32,500 assessed value multiplied
by one and one-half equals $48,750, taxable at $3.50 for
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.each $500 or fractional part thereof) based upon the
assessed value of the property covered by the lease.

Because the tax based upon the capitalized minimum rent
is greater than the tax based upon the accelerated assessed
value, your office should impose a tax of $2,481.50 upon the
subject lease.

FRANCIS B. BURCH, Attorney General.
HENRY R. LORD, Assistant Attorney General.
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CLUBS

PUBLIC AND PRIVATE—THE CHANGE IN AN ESTABLISHMENT
FrROM GENERAL PUBLIC TO PRIVATE CLUB USE DOES
NOT ABROGATE THE PROVISIONS OF THE BALTIMORE
COUNTY CODE RELATING TO THE OPERATION OF BILLIARD
AND PooL RooMs.

March 6, 1968.

Honorable Samuel T. Green, Jr.

In your recent letter you state that an establishment
presently open to the general public intends to incorporate
as a private club for profit. You further state that this
establishment, by operating as a private club, intends to
circumvent the provisions of Sections 18-2 and 18-3 of
the Baltimore County Code relating to the operation of
billiard and pool rooms.

Sections 18-2 and 18-8 read, in pertinent part, as
follows:

Sec. 18-2. Billiard or pool rooms—Hours of operation.

“No person operating or having the control of
any billiard or pool table for profit, or who has
control of any room or rooms wherein is kept,
used or operated for profit any billiard or pool
table of any kind whatsoever, shall allow any per-
son or persons to play on or use any pool or bil-
liard table or tables between the hours of 2:00
AM.and7:00 AM....”

Sec. 18-3. Billiard or pool tables—Persons under 18
not to use.

“No person operating any billiard or pool table
for profit, or who has the control of any room
wherein is kept, used, or operated for profit any
billiard or pool table, shall allow any person under
the age of eighteen years to play on or use any
such billiard or pool table. . ..”
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You request our opinion as to the following questions:

1. By incorporating as a private club and charging dues
to its members, does the club still operate pool tables for
profit within the meaning of the County Code, if no extra
charge to members or guests is made when they play pool?

2. If charges, whether they be called dues or fees, are
made on a basis proportionate to the amount of use by a
given person of the tables, would this be operating pool
tables for profit?

3. Would those sections of the County Code dealing with
permitting persons under eighteen to play on pool tables
be applicable under a private club situation?

4. Are the police empowered by law to inspect the
premises of a private club without specific probable cause,
on the basis of the standard waivers contained in their
trader’s license?

As to questions 1 and 2, the sole issue is whether the
pool tables are operated for profit. The fact that this club
may devise a system wherein members are permitted to
play pool without an additional assessment of dues, or that
members would be assessed dues in accordance with their
use of the tables, is not determinative of the issue and
would not preclude a finding that the pool tables were, in
fact, operated for profit.

As to question 3, Sections 18-2 and 18-3 do not make a
distinction between a public establishment and a private
club. Therefore, if it is determined that the pool tables are
being operated for profit, the provisions of the law with
respect to the hours during which pool may be played and
the age of the persons who may play, are applicable. See
Germania v. State, T Md. 1 (1854) ; Schmetzer v. State, 63
Md. 420 (1885). Cf. People v. Morse, 215 N.Y.S. 2d 997
(1960).

As to question 4, we cannot give you a definitive answer
in the absence of specifics. The power the police now have,
however, to inspect premises because of waivers contained
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in trader’s license, would not be abrogated merely because
of a change in the establishment from general public to
private club use.

FraNcIS B. BURCH, Attorney General.

Davip T. MASON, Assistant Attorney General.
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CONSTITUTIONAL LAW

BUDGET BILL—EXCLUSION OF FuNDS WHICH IN PREVIOUS
BUDGETS WERE DESIGNATED TO THE MARYLAND Hos-
PITAL COMMISSION DOES NOT VIOLATE THE CONSTITU-
TION AND/OR LAWS OF THIS STATE.

February 7, 1968.
Mr. Robert Montgomery, Jr.

You have asked for our opinion as to whether the pro-
posed treatment of certain funds in the Budget would violate
the Constitution and/or laws of this State. The funds, which
in previous budgets have been designated to the Maryland
Hospital Commission, would not be included in the primary
budget. Legislation would be introduced before, or simul-
taneously with, the Budget Bill which would transfer the
functions now performed by the Hospital Commission to
the Health Department. Budget lines for the Health De-
partment would not indicate in any one place the funds
which previously had been designated to the Commission.?

There are both constitutional and statutory provisions
which must be reviewed in connection with the particular
budget procedure which you propose. This opinion is limited
to an analysis of their applicability to the specific question
posed in your letter, and extends no further.

The Budget Bill and Supplementary Appropriation Bills
are defined and limited by Article III, Section 52 of the
Constitution of Maryland. The Court of Appeals, in the
recent case of Panitz v. Compiroller of the Treasury, 247
Md., 501, 508, summarized Section 52 generally as follows:

“The Governor must prepare and submit to the
Legislature a budget containing a complete plan
of estimated income and proposed expenditures for
the ensuing fiscal year, including specified manda-
tory appropriations such as those for the General
Assembly, the judiciary and the servicing of the
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State debt. The Legislature cannot increase any of
the appropriation items set out in the budget
(other than those for the judiciary and the Gen-
eral Assembly) but it can strike out or reduce
items therein other than those for the State debt,
the judiciary, the provisions made by law for the

~ establishment and maintenance of the public
schools, and the payment of salaries required to
be paid by the Constitution. After the Budget Bill
has finally been acted upon by both houses, addi-
tional appropriations may be made by a majority
of the Legislature. . . .”

Subsection (4) of Section 52 lists the mandatory appro-
priations which the Budget shall embrace, and then pro-
vides in subsection (4) (g) that each budget shall embrace
an estimate of all appropriations “for such other purposes
as are set forth in the Constitution or laws of the State.”

The statutory provision with which we are concerned
was enacted by the Legislature in Chapter 60 of the Laws
of 1964 and is contained in Article 15A, Section 21A of the
Code of Maryland. It provides as follows:

“In the preparation and submission of the bud-
get bill and of any supplements thereto, except as
by law they may specifically be authorized so to
do, the Director and the Governor shall not change
the language or provisions of this Code or of
other statutory law of this State.”

Thus, the proposed treatment of these funds must be
viewed against Article ITI, Section 52 (4) (g) of the Mary-
land Constitution and Article 15A, Section 21A of the Code
of Maryland.

First, we must decide whether the Constitution or the
laws of the State require the Budget Bill to contain an
appropriation for the Hospital Commission; and second, we
must decide whether the failure to make such an appropria-
tion would produce a change in the language of any statute.

As to the Constitution, we find nothing which would
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require the Governor to make an appropriation to the Com-
mission. Section 52 (4) prescribes certain appropriations
which the Governor must make, e.g., the judiciary, princi-
pal and interest on State debts, public schools. The fact that
the Constitution specifically singles out certain branches,
obligations and institutions of the State government which
must receive an appropriation strongly implies to us that
the Constitution does not require an appropriation for a
commission—in this case the Maryland Hospital Commis-
sion—which is not mentioned in the Constitution. Further
support for this conclusion may be found in the fact that
Section 52 is so designed that the Legislature may pass a
supplementary appropriation in those instances where the
Governor has failed to make an appropriation to an agency
or institution which the Legislature believes should receive
one.

In Panitz, supra, the Court of Appeals quoted a state-
ment made by Dr. Horace Flack of the Department of
Legislative Reference in describing the provisions for sup-
plementary appropriation bills, as follows:

“In order to meet the objection, however, that
the Governor might misuse his power, either by
starving objects which the Legislature deems
worthy or by trade with individuals or localities,
the Committee thought that the power of initia-
tion of financial legislation should be left with the
Legislature, subject to but two restrictions: first,
such power not to be exercised until after the
budget is finally disposed of by both branches of
the Legislature; second, that such appropriations
must be made by a separate bill for each single
work or object. The Committee were of the opinion
that this would adequately protect the budget sys-
tem and yet keep it free from executive abuse.”
247 Md. 501.

Thus, it appears that the Constitution, and more specifi-
cally Article III, Section 52, would not require the Governor
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to make an appropriation for the Maryland Hospital Com-
mission in the Budget which he presents to the Legislature.

As to the question of whether State law requires an
appropriation for the Commission, we must look at the Act
which created the Commission, which is contained in Chap-
ter 138, Section 7 of the Laws of 1964 and is codified in
Article 43, Sections 568A-G of the Maryland Code. It is
interesting to note that, unlike many of the other State
commissions and boards, the Maryland Hospital Commis-
sion does not have a source of revenue which is to be set
apart from the general treasury as a special fund for the
particular purpose of defraying the costs of its operation.
Instead, the Commission’s appropriation is made out of
general funds.

The Commission is composed of seven members who serve
without compensation. The Commission has the duty and
responsibility of examining applications from voluntary
non-profit hospitals for loans to be made from State funds
and then making recommendations to the Board of Public
Works concerning these applications. The only reference in
the Act to the Budget is contained in Section 568A (d),
which simply provides that “[t]he Commission shall have
such staff, officers and employees as may be provided for in
the Budget from time to time.” We do not read subsection
(d) as making it mandatory that the Budget contain funds
for the Commission’s staff, officers and employees. We con-
strue the words ‘“from time to time” as used in this sub-
section to mean ‘“‘occasionally”, or ‘“at intervals”, or “now
and then”. See Upshur v. Baltimore City, 94 Md. 743, 749.
We conclude, therefore, that there is nothing in the Act
which requires the Governor to make an appropriation to
the Commission in the Budget which he presents to the
Legislature. And, since there is nothing in the Act which
could be construed as a legislative mandate to the Governor
to provide funds in the Budget for the Commission, we need
not decide at this time whether the Governor’s failure to
do so would violate the Constitution or laws of the State.

The next question we must answer is whether the failure



94

to make an appropriation to the Commission would effect
a change in the language or provisions of Article 43, Sec-
tions 568A-G. Taking the most literal view of the proscrip-
tion in Article 15A, Section 21A, we do not believe that
failure to make an appropriation to the Commission would
effect a change in any of the language or provisions of
Article 43, Sections 568A-G. The argument might be made
that by failing to make an appropriation to the Commis-
sion, the Governor is, in effect, legislating and nullifying
the provisions of Sections 568A-G. We believe that such an
argument could be resisted by the fact that the Commission
members serve without compensation? and that they could
still discharge their duties and responsibilities. Further-
more, if the Legislature believed that the Commission
required an appropriation for a staff and other expenses,
it could provide for same by a supplementary appropria-
tion, as previously alluded to.

For the reasons stated above, it is our opinion that there
is nothing in the Constitution or laws of Maryland which
would require the Budget, as presented by the Governor to
the Legislature, to contain an appropriation for the Mary-
land Hospital Commission.

FRrRANCIS B. BURCH, Attorney General.
JON F. OSTER, Assistant Attorney General.

*For the fiscal year beginning July 1, 1967, the Maryland Hospital
Commission received a general fund appropriation in the Budget of
$36,380.00 (Ch. 199, Laws of 1967, p. 401) and a general fund appro-
priation in the Supplemental Budget of $1,000.00 (Ch. 199, Laws of
1967, p. 483).

2If the law provided for salaries for the Commissioners, an appro-
priation would have to be made, because Article III, Section 52 (4) (e)
of the Constitution provides that the Budget Bill shall contain an
appropriation “for the salaries payable by the State and under the
Constitution and laws of the State”.
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CONSTITUTIONAL LAW—UNDER TERMS OF ARTICLE III, SEC-
TION 52 (4) THE GOVERNOR Is REQUIRED TO INCLUDE IN
HIs BUDGET ALL FUNDs FOR WHICH THE LEGISLATURE
Has MADE MANDATORY PROVISION BY STATUTE.

February 8, 1968.

Honorable Harry Hughes
and
Honorable William Houck

You have asked our opinion on several questions concern-
ing the Executive Budget and the power of the Legislature
pertaining thereto.

Your first question relates to Article 77, Section 260,
which comes under the heading “General Assembly Scholar-
ship Awards”. You also ask us to advise concerning
Article 77, Sections 284G and 284H, which come under the
heading “State Scholarship Board”. Additionally, you have
referred us to Article 77, Section 165, under the heading of
“State Colleges’’, which provides for waiver of tuition fees
at State Colleges for students who obligate themselves to
teach in the public schools of the State.

You have stated that the Budget, as submitted by the
Governor, does not contain sufficient appropriations for the
Senatorial and Delegate scholarships authorized under Sec-
tion 260, et al., nor for the General State Scholarships or
Educational Scholarships authorized by Sections 284G and
284H. No provision is made in the Budget for tuition fees
at State Colleges for those students qualifying for tuition
waiver under Section 165.

The statutory provision relating to the funding of the
General Assembly Scholarships is contained in Section 268,
which says, in pertinent part, “{f]unds for the granting of
all awards to be granted according to provisions of this sub-
title shall be placed in the budget from year to year . ..”
(Emphasis Supplied). Section 284G (f), referring to Gen-
eral State Scholarships, stipulates that “[fJunds for the
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granting of scholarships shall be included in the budget
from year to year . ..” (Emphasis Supplied). Similarly,
Section 284H (f) provides that “[f]Junds for the granting
of scholarships in education skall be included in the budget
from year to year, to be administered by the State Scholar-
ship Board.” (Emphasis Supplied).

We are of the opinion that since these Acts specifically
state that “[f]Junds . . . shall be included in the budget
from year to year”, there is no room for discretion, and
the Governor must include them in his budget as mandatory
appropriations. It is immaterial, in our view, whether such
appropriation be in the original, or a supplemental budget,
so long as it is in a budget submitted to the General
Assembly.

In Panitz v. Comptroller, 247 Md. 501, the Court of
Appeals discussed Article III, Section 52 of the Constitu-
tion of Maryland, relating to the Budget. The Court said:

“The Governor must prepare and submit to the
Legislature a budget containing a complete plan of
estimated income and proposed expenditures for
the ensuing fiscal year, including specified manda-
tory appropriations such as those for the General
Assembly, the judiciary and the servicing of the
State debt.”

Section 52 (4) lists seven mandatory categories of appro-
priations which the Budget shall embrace, the last of
which is:

“(g) for such other purposes as are set forth in
the Constitution or laws of the State.”

It is noteworthy, in this connection, that Article 15A,
Section 21A of the Code of Maryland stipulates that:

“In the preparation and submission of the bud-
get bill and of any supplements thereto, except as
by law they may specifically be authorized so to
do, the Director and the Governor shall not change
the language or provisions of this Code or of
other statutory laws of this State.”
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In a recent opinion addressed to Mr. Robert Montgomery,
Jr., Legislative Officer of the Governor’s Office, we advised
that the Governor was not required to make an appropria-
tion to the Maryland Hospital Commission in the Budget.
Our opinion in that instance was based primarily on the
fact that the Act in question, Article 43, Sections 568A-G,
did not contain a legislative mandate to the Governor to
provide funds in the Budget for that Commission. Here, as
above noted, we find that there is a legislative mandate,
and we are of the opinion that that mandate falls within
the provision of Section 52 (4) (g) of Article IIT of the
Constitution, as an item required by the laws of this State
to be included within the Budget.

No such mandate appears to exist, however, in Section
165, which provides for “waiver” of tuition at State Col-
leges for students who obligate themselves to teach in the
public schools of this State. That section, in our opinion,
merely requires tuition free status for such students, and
we do not believe that the provisions of that section can be
construed as compelling the Governor to provide in the
budget funds for the implementation thereof.

We have been advised by the Governor that he recently
announced publicly that if he is required by the Constitu-
tion to include the funds in the Budget for these mandatory
educational programs, he proposes to do so by submitting
a supplemental budget. In view of this, it does not appear
that there is any need to answer your question as to what
the Legislature may do should the Governor fail to include
such funds in his Budget.

You have asked us one further question relating to the
authority of the General Assembly on this matter. You put
that question as follows:

“It is apparent that the executive budget has
not provided adequate funds for certain mandated
scholarship programs, and has provided funds
which may be excessive in certain other programs;
i.e., the loan fund. It is possible for the Legislature
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to reassign these funds provided that the total
amount of the budget is not thereby increased?”

We believe that the answer to this question is in the
negative, since the Court of Appeals in Panitz, supra, has
stated :

“The Legislature cannot increase any of the ap-
propriation items set out in the budget (other
than those for the judiciary and the General As-
sembly) but it can strike out or reduce items
therein other than those for the State debt, the
judiciary, the provisions made by law for the
establishment and maintenance of the public
schools, and the payment of salaries required to be
paid by the Constitution. After the Budget Bill
has finally been acted upon by both houses, addi-
tional appropriations may be made by a majority
of the Legislature . . . .

Since this opinion obviously concerns matters of great
interest to the Governor, we are forwarding a copy of this
letter to him, We will be most happy to discuss these ques-
tions further with you, or the Governor.

FRrANCIS B. BURCH, Attorney General.
ROBERT F. SWEENEY, Deputy Attorney General.
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CONSTITUTIONAL LAwW—No0 REQUIREMENT EXxIisTs By CON-
STITUTION OR STATUTE FOR THE FORMAL, VERBATIM
NEWSPAPER PUBLICATION OF THE PROPOSED CONSTITU-
TION BEFORE THE VOTE OF THE ELECTORATE FOR RATI-
FICATION OR REVOCATION.

March 7, 1968.
Hon. H. Vernon Eney, President.

By letter of February 12, 1968 you have posed three ques-
tions relating to the necessity of publishing, by formal,
verbatim advertisement, the proposed Constitution which
will appear on the ballot on May 14, 1968. We are pleased
to respond to your inquiry.

Your first question was whether a formal, verbatim adver-
tised publication of the Constitution is required by the
terms of Chapter 4, Laws of Maryland 1967, or by any
other law, or by the provisions of the existing Constitution,

Chapter 4 of the Laws of Maryland 1967, provides for
the publication of the whole Constitution in such manner
and at such times “. . . as will allow the people of Mary-
land an opportunity to become informed before voting on
May 14, 1968”. You have advised us that 10,000 copies of
the Constitution have been distributed throughout Mary-
land, and that the text of the Constitution proper has been
printed in two major newspapers in the Baltimore Metro-
politan area, and several other newspapers in the various
parts of the State. You further advised us that 100,000 re-
prints of the newspaper edition have been distributed and
that your office has ordered an additional 100,000 for gen-
eral distribution. Further, you advise us that one newspaper
has arranged to publish a tabloid section containing the full
text of the Constitution and will distribute 155,000 copies
of that section in the public schools.

Additionally, one private enterprise has arranged to
obtain 250,000 reprints of that newspaper page for wide
distribution throughout the State. It would appear that the
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aforesaid steps are completely in keeping with the inten-
tions of the Legislature, as set out in Chapter 4 of the
Acts of 1967.

In further response to your inquiry, be advised that we
have examined the provisions of Section 23-1 of Article 33
of the Annotated Code of Maryland. This section provides
that:

“Whenever a proposed Constitution or constitu-
tional amendment or other question is to be sub-
mitted for popular approval to the voters of the
State or local subdivisions thereof, the Secretary
of State shall certify the same to the boards on or
before the fourth Monday in the month of July.
Thereupon the board shall include the same in the
publication provided for in Section 8-5 of this
article . . . .

We do not construe this section to require verbatim pub-
lication of the document, but, rather, to require the publi-
cation of the question that will appear on the election ballot.
This, we are advised, is the procedure that has been invari-
ably followed by the election boards of this State under this
and the antecedent section of the law.

The present Constitution, in Article X1V, Section 1 there-
of, requires that amendments to the present Constitution
must:

“[B]le published by order of the Governor, in at
least two newspapers, in each County, where so
many may be published, and where not more than
one may be published, then in that newspaper,
and in three newspapers published in the City of
Baltimore, once a week for four weeks immedi-
ately preceding the next ensuing general election,
at which the proposed amendment or amendments
shall be submitted, in a form to be prescribed by
the General Assembly, to the qualified voters of
the State for adoption or rejection....”
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In view of the fact that the new Constitution is not sub-
mitted as an amendment or amendments to the present Con-
stitution, and further, in view of the fact that the Consti-
tution was not initiated by the General Assembly, we are
of the opinion that this section of the present Constitution
has no application to the adoption by the voters of an
entirely new Constitution.

Section 2 of Article 14 deals with the time and manner
for calling a Constitutional Convention in this State. That
section does not contain the requirement for publication of
a document adopted by such a convention, which further
leads us to the conclusion that formal, verbatim publication
is not required.

In answer to your first question, therefore, please be
advised that we find no requirement under the Constitution
or laws of this State for formal advertisement of the Con-
stitution adopted by the Constitutional Convention on Janu-
ary 10, 1968.

In view of our opinion that no such publication is re-
quired, no answer is required to your second question as
to how or who should make publication.

Your third question asked us to discuss the duties of the
Convention under the provisions of Section 14 of the Acts
of 1967, which directs the Convention to “. . . provide for
the publication of the whole Constitution in such manner
and at such times after the Constitution is proposed by the
Convention as will allow the people of Maryland an oppor-
tunity to become informed before voting on May 14,
1968 . . .”.

Please be advised of our view that the activities of your
office in making available copies of the Constitution as dis-
cussed in answer to your first question, appear to us to
be in full compliance with the mandate of Section 14
of Chapter 4.

Because of the importance of the questions you have
presented, we are forwarding copies of this letter to the
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Governor, the President of the Senate, and the Speaker of
the House. We believe that it might be of interest to those
officers of Government to be aware of our views, while the
Legislature is in session.

FRANCIS B. BURCH, Attorney General.
ROBERT F. SWEENEY, Deputy Attorney General.
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CONSTITUTIONAL LAW—ARTICLE III, SECTION 30: WHERE
GOVERNOR AFFIXED SIGNATURE To BiLLs WHICH HE
HAp INTENDED TO VETO, RATHER THAN SIGN INTO
LAW, SIGNATURE WAS A NULLITY AND BILLS Dip NoT
THEREBY BECOME LAW—GOVERNOR REMAINED FREE TO
EITHER SIGN THE BILLS INTO LAW, OR VETO THE SAME.

May 10, 1968.
Mr. David J. Markey.

By letter of May 8th you have advised us of the follow-
ing set of facts:

“On May 7, Governor Agnew signed 326 bills
and 40 resolutions. Prior to the signing ceremony,
the Governor decided to veto thirty-eight bills,
among them House Bills 714, 765, 802 and 942.
During the signing of the bills, the four above
mentioned were placed in the wrong stack inad-
vertently and were signed by the Governor. As
stated above, the Governor had decided to veto the
measures for varying reasons.”

You ask us the legal status of a bill signed inadvertently
by the Governor, if he had decided not to sign the measure
and instead veto it. You further ask if he may proceed
according to his original intention and disapprove the bill.

In 1905 the Court of Appeals of Maryland ruled on a
similar set of facts. In that case, Governor Warfield signed
a bill by inadvertence under a misapprehension as to what
the paper being signed was. Immediately after affixing his
signature and before the bill left the executive chamber,
Governor Warfield discovered his mistake and erased his
name. Suit was brought to compel the Governor to deliver
the bill as a signed document to the Clerk of the Court of
Appeals, as required by Article III, Section 30 of the Con-
stitution of Maryland.

In that case, Commissioners of Allegany County v. War-
field, 100 Md. 516, Judge Fowler said, for a unanimous
Court:
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“We . . . have no difficulty whatever, under the
facts of this case, in holding that the Governor
never did approve the bill as contemplated by the
Constitution, and that the placing of his signature
to the bill was absolutely null and void, in so far
as it affords any evidence of his approval thereof.”

Accordingly the Court affirmed the opinion of the chan-
cellor below, holding that the bill had never in fact become
law. See also Nowell v. Harrington, 122 Md. 487 and State
v. Holder, 23 So. 645, wherein it was held that the signa-
ture of the chief executive was not valid and did not serve
to cause a bill to become law where that signature was
affixed solely for the purpose of causing only part of the
matter in the bill to be effective. In those cases the court
found that the executive never having intended that all of
the matter set out in the bill should become law, the bill
failed notwithstanding his approval of a part thereof.

In view of the express holding of the Court of Appeals
in Allegany v. Warfield, we have no difficulty in finding
that the bills about which you inquire have not, in fact,
become law, since it was never the intention of the Gov-
ernor to affix his signature thereto. Our thinking in this
regard is bolstered by the fact that the bills remain in
the Governor’s custody, as in the Allegany case, and have
not as of now been delivered to the Clerk of the Court
of Appeals.

We advise you, therefore, that the signature of the Gov-
ernor erroneously affixed to these bills may be erased, or
otherwise deleted, and that the Governor may either veto
these bills, or sign them if he wishes, as if they had never,
in fact, had his signature affixed thereto.

FRrRANCIS B. BURCH, Attorney General.
RoOBERT F. SWEENEY, Deputy Attorney General,
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CORRECTIONAL SERVICES, DEPARTMENT OF

AUTHORITY TOo CONSENT TO EMERGENCY MEDICAL TREAT-
MENT, INCLUDING SURGERY, ON BEHALF OF PRISONERS
WHO ARE MINORS—PROCEDURE TO FOLLOW BEFORE
EXTENDING CONSENT IN SUCH CASES.

April 16, 1968.

Hon. F. E. Terrinoni.

You have requested our advice concerning the Depart-
ment’s authority with regard to emergency medical mat-
ters involving prisoners who have not reached their major-
ity. The customary departmental procedure in such cases,
as related by your letter, is to obtain written parental or
guardian consent prior to performing surgery upon minor
prisoners, regardless of the emergency nature of the re-
quired treatment. You indicate that this procedure is often
cumbersome and time consuming and that it may fre-
quently delay needed medical care. Accordingly, you seek
our opinion respecting the legal necessity for the obtention
of such prior consent and the proper procedure to follow
if the same has been withheld by parents or guardians.

As you are doubtlessly aware, the Department is charged
with the mandate of providing prisoners committed to its
custody with reasonably necessary and essential medical
services and treatment. See Thompson v. Blackwell, et al.,
374 F. 2d 945 (5th Cir., 1967) ; Stiltner v. Rhay, 371 F. 2d
420 (9th Cir., 1967) ; Edwards v. Duncan, 355 F. 2d 993
(4th Cir., 1966) ; Basista v. Weir, 340 F. 2d 74 (3rd Cir.,
1965) ; Hughes v. Noble, 295 F. 2d 495 (5th Cir., 1961) ;
Coleman v. Johnston, 247 F, 2d 273 (7th Cir., 1957);
Cullum v. California Department of Corrections, et al., 267
F. Supp. 5624 (N.D. Cal,, 1967) ; Beckett v. Kearney, 247 F.
Supp. 219 (N.D. Ga., 1965) ; Haigh v. Snidow, et al., 231 F.
Supp. 324 (S.D. Cal., 1964) ; Threatt v. State of North
Carolina, 221 F. Supp. 858 (W.D. N.C., 1963) ; and Red-
ding v. Pate, 220 F. Supp. 124 (N.D. 111, E.D,, 1963).
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In discharging this mandate, correctional authorities are
vested with a wide degree of latitude, and, accordingly,
judgmental decisions concerning medical matters are ordi-
narily not reviewable by the courts. Hirons v. Director, 4th
Cir., Memorandum Decision, decided September 19, 1967;
Darey v. Sandritter, et al., 355 F, 2d 22 (9th Cir., 1965) ;
Snow v. Gladden, 338 F. 2d 999 (9th Cir., 1964) ; Evans v.
Holljes, D. Md., Civil Action No. 18898, January 30, 1968;
and Kensler v. Commissioner of Correction, D. Md., Civil
Action No, 18726, January 15, 1968. We note, however, that
in the first Hirons v. Director case, 351 F. 2d 613, 614 (4th
Cir., 1965), the Court acknowledged that *. . . deprivation
of medical treatment seriously endangering [a prisoner’s]
physical well being . . .” raises a question of constitu-
tional dimension sufficient to justify intervention and re-
view by the federal courts. The statutory authority upon
which such federal judicial review is usually premised is
the Civil Rights Act of 1871, which contains both civil and
criminal sanctions for violations of rights secured by the
Constitution and laws of the United States.

It is quite conceivable that your failure to promptly pro-
vide emergency surgical services to minor inmates because
of the lack of prior parental or guardian consent might be
construed as violative of the federal law above noted. Under
such circumstances, the departmental official or officials
directly involved would be rendered subject to potential
civil and criminal prosecution, particularly where unfortu-
nate medical consequences flowed from his or their dilatory
conduct.

Accordingly, unless some overriding legal consideration
clearly negatives any authority you may otherwise possess
to stand in the place of a minor prisoner’s parent or guar-
dian in emergency medical situations, it is evident that
you must furnish such persons with needed medical care
even in the absence of prior consent. Our examination of
the applicable authorities has not disclosed any legal im-
pediment barring you from granting authorization for the
performance of emergency surgery upon minor inmates and
we have further concluded that you are enjoined by law
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to extend such authorization when appropriate medical
crises arise.

Article 27, Section 698 of the Annotated Code of Mary-
land (1967 Replacement Volume, 1967 Supplement) pro-
vides, in pertinent part:

“Whenever it appears to the Department that a
prisoner in any institution under its control is ill,
and that the facilities of the institution are inade-
quate to provide treatment for such illness, the
Department may temporarily remove the prisoner
to any place within the State where adequate
treatment may be obtained. The Department may
direct the temporary removal of such prisoner for
a definite period of time, or from time to time, to
a place where adequate treatment for the illness
of the prisoner may be obtained . . . provided that
any such order shall direct the return of such
prisoner to the jurisdiction of the Department as
soon as the state of his health will permit . . .”

This statutory directive makes no distinction between
surgical and non-surgical medical treatment. Nor does it
prescribe any necessity for the obtention of parental or
guardian consent in cases involving underage inmates. In
the absence of such restrictions, we are of the belief that
the statutory command to remove prisoners to places within
the State where ‘“adequate treatment” may be obtained,
when the same is not available within institutional con-
fines, evidences a clear legislative intent to impose a burden
upon the Department to secure appropriate medical treat-
ment, surgical or otherwise, for all of its prisoners when-
ever medical necessity dictates the need therefor.

We recognize, of course, that when an adult prisoner in
full command of his faculties has specifically declined to
submit to certain medical treatment, a peculiarly vexatious
legal problem is thereby occasioned. Such persons may be
compelled to submit to required treatment when they are
suffering from contagious diseases. See Jacobson v. Massa-
chusetts, 197 U. S. 11 (1905). The law appears unsettled,



108

however, in regard to the propriety of forcibly imposing
treatment upon non-consenting adults in other medical
cases. Should the situation develop where an adult prisoner
has refused needed medical care, whether suffering from a
contagious disease or from some other malady, we recom-
mend that the matter be brought to our immediate atten-
tion in order to allow the expeditious prosecution of appro-
priate legal proceedings to establish the validity of impos-
ing declined treatment under the particular circumstances
of that case.

With respect to prisoners who are still in their minority,
however, the problem is not nearly so troublesome. Such
persons are generally held incapable of giving legal consent
and it must necessarily be obtained from the parent or
guardian. Where the latter persons are not readily avail-
able, however, and an emergency situation is present, the
requirement of obtaining such consent is relaxed. As noted
in Sullivan v. Montgomery, 279 N.Y.S. 575 (1935), which
involved a twenty year old minor who had fractured his
ankle playing baseball:

“While the courts are not entirely in harmony
upon the question of consent to the administration
of an anesthetic, the better reasoning supports the
proposition that if a physician or surgeon is con-
fronted with an emergency which endangers the
life or health of the patient, or that suffering or
pain may be alleviated, it is his duty to do that
which the occasion demands within the usual and
customary practice among physicians and surgeons
in the same locality. Many persons are injured
daily in our city, and emergency cases constantly
arise. To hold that a physician or surgeon must
wait until perhaps he may be able to secure the
consent of the parents, who may not be available,
before administering an anesthetic or giving to the
person injured the benefit of his skill and learning,
to the end that pain and suffering may be allevi-
ated, may result in the loss of many lives, and pain
and suffering which might otherwise be prevented.
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I do not believe that those who have devoted
their lives to humanity will wantonly administer
an anesthetic or fail to obtain the consent of
parents before administering an anesthetic where
such consent may be reasonably obtained in view
of the exigency; it would be altogether too harsh a
rule to say that under the circumstances disclosed
by the testimony in the instant case, the defendant
should be held liable because he did not obtain the
consent of the father to the administration of the
anesthetic; as the defendant was confronted with
an emergency, and as he obtained the consent of
his patient, I hold that the consent of the father
was not necessary.”

In accord, see Luka v. Lowrie, 171 Mich. 122, 136 N.W.
1106 (1912).

You will note that in Sullivan the consent of the minor
was obtained in the absence of parental authorization.
Although considerable question surrounds the legal efficacy
of a child’s consent, we nevertheless believe the securing of
the patient’s consent to be a prudent policy to follow where
recourse to the parents and guardians or to the courts is
too cumbersome under the prevailing circumstances,

Instances may arise where minor inmates and their
parents may refuse required medical care, particularly
blood transfusions, on religious principles. It is now firmly
established, however, that compulsory medical treatment of
children for any serious illness or injury may be ordered
by the courts, regardless of religious considerations to the
contrary. The leading authority is Prince v. Massachusetts,
321 U. S. 158, 166-167 (1944), wherein the Supreme Court
discussed the unique relationship between the State and
children:

“Acting to guard the general interest in youth’s
well being, the state as ‘parens patriae’ may re-
strict the parents’ control. . . . Its authority is
not nullified merely because the parent grounds



110

his claim to control the child’s course of conduct
on religion or conscience. . . . The right to prac-
tice religion freely does not include liberty to ex-
pose the . . . child . . . to ill health or death .. .”

See also Craig et ux v. State, 220 Md. 590, 155 A, 2d 684
(1959) and Levitsky v. Levitsky, 231 Md. 388, 190 A. 2d
621 (1963).

Of further interest is the doctrine of “implied consent”,
by which an unconscious patient, youth or adult, is held to
impliedly consent to reasonable and necessary treatment in
emergency medical situations. We are not aware, however,
of any Maryland case adopting the “implied consent” rule.

As heretofore noted, we are of the opinion that you
possess both the power and the duty to authorize emer-
gency treatment, including surgery, for minors committed
to your custody, regardless of the fact that parental or
‘guardian consent is not timely obtainable. We further
believe your authority to render consent in emergency cases
extends even to situations where the parents and/or the
minor have specifically declined proffered treatment. But
we wish to impress upon you the wisdom of exhausting all
other available avenues in either instance before you con-
sent to treatment.

We are mindful that surgical operations are clearly tech-
nical batteries, and it is not unlikely that your authoriza-
tion for the same without ample justification could result
in unfortunate legal consequences. Accordingly, we have
taken the liberty of preparing the following guidelines for
emergency medical matters involving minor prisoners, and
we trust they will receive your careful consideration.

If a physician concludes that emergency treatment, in-
cluding surgery, is required in order to save the child’s

life, or to prevent more serious injury, the Department
should :

(a) Make a reasonable attempt to notify the
parents or guardian of the situation and obtain
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their consent for treatment where time and cir-
cumstances permit;

(b) In the absence of such consent and where
time is not a critical factor, notify this office of
the existence of the emergency in order to allow
opportunity for referral to the courts for obtention
of judicial consent;

(¢) In the event recourse to (a) and (b) is not
feasible under the circumstances, secure the con-
sent of the minor patient before instituting appro-
priate medical measures;

(d) If the emergency treatment may not be
delayed without danger to life or likelihood of
serious discomfort to the minor prisoner, the De-
partment may abandon the foregoing guidelines
and consent on his behalf.

FRANCIS B. BURCH, Attorney General.
MORTON A. SACKS, Assistant Attorney General.
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CORRECTIONAL SERVICES, DEPARTMENT 0F—COURT’S REFER-
ENCE IN SENTENCE ORDER T0O NON-FORFEITURE OF WORK
RELEASE PRIVILEGES AND EARNED “GooDp TIME” CRED-
ITS HAS No BINDING EFFECT—SUCH A COMMENT BY
THE COURT IS MERELY A RECOMMENDATION TO THE
DEPARTMENT OF CORRECTION.

May 10, 1968.
Commissioner Joseph G. Cannon.

You have requested our interpretation of the legal effect
of certain provisions contained in a sentence order, wherein
reference is made to non-forfeiture of “work release priv-
ilege” and accrued “good time” credits. The Order in ques-
tion was issued by the Circuit Court for Prince George’s
County and was imposed as a result of a conviction for
escape.

Your letter indicates that the prisoner was received at
the Maryland House of Correction on June 2, 1965, to serve
a sentence of two years dating from April 9, 1965. On
February 5, 1966, while on a work release assignment, the
inmate escaped, and he was subsequently returned to the
institution on August 5, 1967.

The prisoner was convicted of escape in the Circuit Court
of Prince George’s County on November 9, 1967, and was
later sentenced to a three year term commencing upon the
trial date. This latter term was thus to run concurrently,
in part, with the time remaining to be served on the
original sentence. The Court further ordered that, upon
expiration of the original term, the balance of the new
sentence would be suspended.

Pertinent language from the Order filed by the Court in
imposing the sentence on the escape conviction appears
below:

““(a) that said Defendant * * * is not to forfeit
and lose any work release privileges;
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“(b) that the said Defendant * % * g not to
forfeit or lose any ‘good time’ which he has earned
and accrued prior to February 5, 1966, or which
he has earned and accrued subsequent to August,
1967, and

“(c) upon the expiration of the sentence pres-
ently being served by the Defendant, said three
(3) year sentence imposed herein shall be sus-
pended in its remainder, and the Defendant is to
be placed on probation under the supervision of
the Department of Parole and Probation for the
remainder of said sentence.”

In an effort to clarify the Court’s intentions in regard to
provisions (a) and (b) of the above Order, we requested
a transcript of the sentencing proceeding. An examination
of the same has disclosed that in referring to non-for-
feiture of work release privileges and earned credits the
sentencing judge used the expression, “so far as the Court
is concerned”. It is therefore apparent, and we have so
confirmed by telephone conversation with the judge in
question, that the Court recognized the functions of work
release and good time credits to be administrative and not
judicial in nature, and merely intended his comments con-
cerning these matters to be regarded as recommendations
to the Department of Correction.

This approach is in accordance with our view of the
applicable law. The “good time” credits statute, Article 27,
Section 700 of the Maryland Code (1967 Replacement
Volume), provides in pertinent part:

“(a) Each prisoner in any of said institutions
is entitled to a diminution of the period of his
confinement under the following rules and regula-
tions:

“(b) For each calendar month commencing on
the first day of the month next after his arrival
at the institution, during which he is not guilty of
a violation of the discipline or any of the rules
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theréof and labors with diligence and fidelity, he
shall be allowed a deduction of five days from each
month of the period of the commitment or sen-
tence.

“(e) For each and every violation of the rules
and discipline of the institution . . . the person
herein confined shall not only forfeit all gained
time in the month in which such delinquency
occurs, but according to the aggravated nature or
frequency of his offense, the Department may de-
duct a portion or all of his gained time for good
conduct under subsection (b) of this section .. .”

The cited statute clearly vests the Department with the
authority to exercise its sole discretion in the deduction of
earned good credits, taking into consideration the elements
of aggravation and frequency. Similar statutory provisions
have consistently been construed to limit the authority to
determine whether or not a prisoner’s conduct has been
such as to justify forfeiture of earned credits exclusively
to the person or body specified in the law, in this case the
Department of Correction. See discussion in 72 C.J.S,,
Section 21 (h).

Accordingly, we are of the opinion that only the Depart-
ment is empowered with the authority to make a determi-
nation regarding possible deduction of the prisoner’s “good
time” credits, and that part of the sentence order relating
to non-forfeiture of such credits may be treated as sur-
plusage.

To a like effect we believe the Court’s reference to non-
forfeiture of “work release privileges” in its sentence order
has no binding legal efficacy. Section 700A of Article 27,
Maryland Code (1967 Replacement Volume), clearly con-
fers exclusive jurisdiction upon the Commissioner of Cor-
rection to approve or disapprove application for participa-
tion in the work release program after the same have first
received the recommendation of the prisoner’s warden or
superintendent. Moreover, the Commissioner alone has
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statutory authority to adopt a “work release plan” for any
prisoner and he is further vested with the power to revoke
such a plan for any reason after approval has been granted.
See subsection (b) of Section 7004, supra.

We think it apparent that by the enactment of the “work
release law” the Legislature intended its administration,
including the selection of participants for this special pro-
gram, to be the exclusive province of the Department and
Commissioner of Correction. The latter obviously possess,
by virtue of continuing close contact and observation of
penal inmates, the fullest opportunity to evaluate the poten-
tial successful adjustment on work release of prospective
participants.

Although we hold provisions (a) and (b) of the said
Order to be without binding legal effect, we nevertheless
believe that they merit your consideration in arriving at
a determination concerning possible deduction of the pris-
oner’s earned credits and/or his future participation on
work release. We believe the Court’s evaluation of criminal
offenders, as indicated in the “good time” and “work
release” provisions of the sentence order can be of material
assistance to you in determining the action to take in such
matters.

Lastly, it is observed that the Board of Parole and Pro-
bation is vested with the duty and authority to grant a
parole when, in its opinion, *. . . the interests of the State
and of [the] prisoner would be best subserved by [his]
release on parole, and there is a reasonable probability
that, if . . . released, he will remain at liberty without
violating the law . . .” Article 41, Section 124 (b) of the
Maryland Code (1965 Replacement Volume). Further,
under subsection (a), the Board must give parole consid-
eration to every State prisoner (excepting those serving
life terms) whenever service in confinement of one-fourth
of the maximum term has occurred. Accordingly, we call
to your attention the possibility that the prisoner may law-
fully be placed on parole prior to the time the Court’s
probation directive, as set forth in provision (¢) of the
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sentence order, will take effect. Should these circumstances
develop, he will remain on a parole status until the expira-
tion of his initial term and then continue to remain under
the supervision of the Department of Parole and Probation
until his subsequent term expires, but during this latter
period he shall be regarded as a probationer, with all the
rights, privileges and duties attendant thereto.

FraNCIS B. BURCH, Attorney General.
MORTON A. SACKS, Assistant Attorney General,
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CORRECTIONAL SERVICES, DEPARTMENT OF—COMPUTATION
OF “Goop TiIME” CREDITS—INMATES MAY NoT EARN
“Goop TIME” CREDITS UNTIL AFTER THEIR ARRIVAL AT
A DEPARTMENTAL FACILITY.

May 17, 1968.
Commissioner Joseph G. Cannon.

You have requested clarification of the “good time”
credits statute, Article 27, Section 700 (a) and (b) of the
Annotated Code of Maryland (1967 Replacement Volume),
which provides in pertinent part:

“(a) Each prisoner in any of said institutions
is entitled to a diminution of the period of his
confinement under the following rules and regu-
lations:

“(b) For each calendar month commencing on
the first day of the month next after his arrival
at the institution, during which he is not guilty
of a violation of the discipline or any of the rules
thereof and labors with diligence and fidelity, he
shall be allowed a deduction of five days from

. the commitment or sentence.” (Emphasis
supplied).

More specifically, you have indicated that, under the
Department’s existing policy, inmates are credited with
good conduct time based upon the commencement date of
their sentences rather than upon their arrival date at a
correctional institution. Your inquiry focuses upon the
legality of this practice under the statutory prescription
above noted.

Our understanding of the application of the existing
departmental policy is that it results in the award of credits
in accordance with the following illustration. Assuming an
inmate was sentenced on May 1, 1968 to a term of three
years dating from January 1, 1968, he would have been
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credited with three months of earned “good time” deduc-
tions (fifteen days) upon his receipt by the Department of
Correction on the first stated date.

We believe this method of computing “good time” deduc-
tions to contravene the terms of the statute. Accordingly,
we urge that you discontinue the policy at the earliest
practicable time of allowing such credits for time served
before an inmate is entrusted to your custody.

The statutory mandate is quite clear in directing that
such credits may be earned only after an inmate’s arrival
at a departmental facility. Further, the statute specifies
that an inmate is not even entitled to earn “good time”
during his first month in institutional confines, but rather
must await the month next after his arrival before becom-
ing eligible for such deductions. Since an inmate may not
earn these credits during his first month under the Depart-
ment’s jurisdiction, it logically follows that he is not en-
titled to deductions for a period prior thereto.

Implicit in the statutory language prescribing the deduc-
tion of five days “from . . . the commitment or sentence”
is the term “balance”. It is evident that by the enactment
of Section 700 (b) the Legislature intended credits for good
behavior to be deducted from the “balance” of the “com-
mitment or sentence” remaining to be served, and not from
such portion of a backdated sentence as may not have been
served under the Department’s jurisdiction.

The basic purpose underlying statutes of this nature is
to encourage prison discipline. In this regard, it would
appear unlikely that prison discipline would be enhanced
by allowing credits for time served beyond the confines of
a penal institution under your jurisdiction and control.
Moreover, the right to earn “good time” is purely statutory
and may be earned only in the manner and under the cir-
cumstances defined thereby. An exhaustive discussion of
these legal principles may be found in 72 C.J.S., Prisons,
Sections 21 et seq.

In 35 Opinions of the Attorney General 162, our prede-
cessors were called upon to construe application of the
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cited provisions (then codified in Article 27, Section 700
of the Annotated Code of Maryland (1939 Edition)) in
regard to instances where prisoners are declared to be
insane and, as a result thereof, are transferred from penal
institutions to State hospitals which care for and treat
insane persons. It was therein held:

“Inasmuch as time deducted from a sentence by
reason of good behavior is a benefit conferred by
the State and is entirely dependent upon statute

. it follows, in our opinion, that Section 770
.. does not authorize the reduction of any part
of a sentence which is served in a hospital for
insane persons, notwithstanding the fact that per-
sons, while undergoing treatment at said hos-
pitals, are guilty of no violations of the rules there-
of and that they perform the tasks which are
assigned to them.”

Tt is apparent that since the statute does not permit the
conferral of good behavior credits upon an inmate who has
been committed to your custody, and then removed to a
State hospital, it may not be employed to confer this benefit
upon prisoners for any period prior to having entered with-
in your jurisdiction and control.

FrANCIS B. BURCH, Attorney General.
MORTON A. SACKS, Assistant Attorney General.
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CORRECTIONAL SERVICES, DEPARTMENT OF—MARYLAND PEN-
ITENTIARY AND MARYLAND HOUSE OF CORRECTION ARE
CORRECTIONAL INSTITUTIONS—ELIGIBILITY FOR F'EDERAL
DoNABLE COMMODITIES.

June 19, 1968,

Honorable Frederick E. Terrinoni.

You have advised that the Department of Correction is
presently engaged in the process of attempting to establish
the eligibility of the Maryland Penitentiary and the Mary-
land House of Correction for participation in the donable
foods program administered by the U. S. Department of
Agriculture. In determining whether these institutions
qualify for participation in the program, you have been
requested by the federal authorities to secure an opinion
from this office regarding the legal status of the respective
facilities, i.e., whether they are “penal” or ‘“correctional”
in nature, The request apparently arises from the fact that
public institutions which are non-penal and non-educational
in character are deemed eligible to receive certain food
commodities free of charge under the Commodity Distribu-
tion Program of the Department of Agriculture.

To a considerable extent the answer to your inquiry
necessitates a conclusion based on factual characteristics
rather than one based on purely legal principles. The terms
“penal” and “‘correctional” are often used interchangeably
as applied to institutions for the confinement of criminal
violators, and in this context statutory and judicial refer-
ences to the one are usually intended to encompass the
other.

Nevertheless, some distinction can be drawn in review-
ing the essential nature of institutions for the confinement
of offenders. Black’s Law Dictionary, 4th Edition, defines
“penal” as “, . . inflicting a punishment; containing a pen-
alty, or relating to a penalty”. The same authority defines
“correction” as “, . . discipline . . . for the purpose of cur-
ing ... faults . . .”.
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In the broadest sense, therefore, it may reasonably be
said that all institutions for the confinement of criminal
violators are penal in nature, or at least possess an im-
portant penal attribute, since inherent in the very fact of
confinement and segregation from the general public is a
notion of punishment.

With the advancement of penalogical thought and pro-
gressive correctional philosophy, however, it has become
increasingly evident that rigid reliance upon the punitive
aspect of incarceration has not proved entirely effective,
and accordingly the emphasis has gradually shifted to an
ever increasing stress upon the correctional and rehabilita-
tive opportunities which accompany imprisonment. To a
marked degree, recent times have seen the thrust of crim-
inal administration and the structure of institutions estab-
lished for the confinement of offenders reoriented from the
goal of “inflicting a punishment” to that of “curing . . .
[the] faults” which gave rise to criminal behavior.

This reorientation of purpose is most evident in Mary-
land. Significant changes in the operation of the Maryland
Department of Correctional Services have followed on the
heels of the Report of the Commission to Study the Correc-
tional System of Maryland, which was submitted to Gover-
nor Spiro T. Agnew on March 13, 1967. This Report incor-
porated valuable studies of our correctional system by task
forces of the American Correctional Association and the
National Council on Crime and Delinquency.

These innovating changes have extended throughout
Maryland’s correctional system and have tended to effect
substantial operational improvements, geared to a more pro-
ductive discharge of the rehabilitative function, in all of
the institutions under the Department’s jurisdiction and
control, including the Penitentiary and the House of Cor-
rection.

By way of example, we are aware that the Department’s
Industries operation, which was at one time almost exclu-
sively oriented to meeting production quotas and alleviat-
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ing idleness, is now concentrating heavily upon vocational
on-the-job training programs and trades’ instruction. In-
mates of the Maryland Penitentiary and the Maryland
House of Correction are among the leading beneficiaries of
this reorientation, since many industrial shops and pro-
grams are located at these correctional facilities. The
appointment of a Director of Education for the entire cor-
rectional system has likewise resulted in the adoption and
implementation of many innovative academic programs for
the betterment of inmates confined in the institutions in
question and in other departmental facilities. Numerous
other changes further attest to the diligent strides which
have been made by the Department of Correctional Services
in discharging its responsibility to rehabilitate offenders
committed to its charge, and they clearly reveal that this
concern has become foremost in motivating the Depart-
ment’s actions.

It should be noted that the reorientation of purpose is
not something that occurred suddenly, but rather was of a
gradual and developmental nature. In fact, due recognition
of the shift in focus from penal to correctional was given
to the Maryland Penitentiary and Maryland House of Cor-
rection several years ago, with the passage of Chapter 85
of the Laws of 1964, codified in Section 689 (a) of Article
27 of the Annotated Code of Maryland (1967 Replacement
Volume). This provision deleted the term “penal” from the
description of institutions under the Department of Cor-
rection (now Department of Correctional Services) and
inserted the terms “correctional and reformatory” in its
stead. The first two enumerated institutions under the said
statutory description are the Maryland Penitentiary and
the Maryland House of Correction, thus clearly disclosing
a legislative acknowledgment of their essentially correc-
tional character.

In 48 Opinions of the Attorney General 82, it was held
that the Maryland Institution for Men and the Maryland
Institution for Women, now known respectively as the
Maryland Correctional Institution—Hagerstown and the
Maryland Correctional Institution for Women—Jessup,
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were non-penal, rehabilitory institutions. In arriving at this
conclusion, we stated :

“Both institutions provide intensive programs of
individualized treatment for the persons commit-
ted to them. The programs include courses of
academic education from the elementary through
high school grades, diversified vocational and on-
the-job training activities, individual and group
psycho-therapy, counselling and guidance. Both
institutions attempt to prepare those persons com-
mitted to their care for successful occupational
adjustment in free society and constructive par-
ticipation in community living when they are re-
leased from confinement.” (p. 8R).

We are satisfied that the above description applies today
with equal force to both the Penitentiary and the House of
Correction.

Based upon both the statutory language of Article 27,
Section 689 (a), supra, and the practical implementation
of that language by the introduction of corrective and
rehabilitative programs now functioning, you are advised
that, in our opinion, the Maryland Penitentiary and the
Maryland House of Correction are ‘“correctional” rather
than “penal” in nature.

FrANCIS B. BURCH, Attorney General.
MORTON A. SACKS, Assistant Attorney General.
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CORRECTIONAL SERVICES, DEPARTMENT OF—STATE USE IN-
DUSTRIES— REVOLVING FUND— CAPITAL ASSET—PUR-
CHASE REQUIREMENTS FROM-—WHOLESALE MARKET
RATES—BID SPECIFICATIONS—USE OF BRAND NAMES—
PURCHASE OF FINISHED GooDs BY.

November 15, 1968.
Mpr. Linwood G. Roher.

You have asked our opinion on a number of questions
concerning interpretations of Section 681 of Article 27 of
the Annotated Code of Maryland. We will consider the
questions you raised seriatim.

The first question concerns an expenditure made from
the State-Use Industries revolving fund for panelling the
office of the Industries General Manager, the Display Room,
and the office headquarters. Apparently, the State Auditor
has objected to this expenditure from the revolving fund
and bases his objection on the provisions of subsection (c)
of Section 681 which provides, in pertinent part:

“[BJut (except as herein otherwise provided) in
equipping the penal and reformatory institutions
with plants, machinery, and necessaries, the De-
partment of Correction shall not utilize monies
from the so-called State-Use Industries Fund for
any of the permanent, semipermanent, or long-
time construction projects or assets which are
generally included in the phrase ‘capital’ assets,
expenditures, or projects. Notwithstanding the
provisions of the preceding sentence, the Depart-
ment of Correction may establish and utilize a re-
volving fund . . . the revolving fund may be used
for the purchase of capital assets and also for
general operating expenses, and an accurate de-
tailed statement shall be made and transmitted to
the Comptroller from time to time of all receipts
and disbursements from this revolving fund.”

Panelling is certainly in the nature of a permanent capi-
tal improvement, and, as such, could not be considered a



125

“general operating expense”. Though the cost for such work
may be a capital expenditure, we are of the opinion that
the performance of work could not be classified as the
purchase of a ‘“‘capital asset”. Thus, we believe that the
expenditure for panelling of the offices should not have been
made from the State-Use Industries revolving fund.

The second question that you raised concerns the obliga-
tion of cities and counties to purchase their requirements
from the Department of Correction. The applicable statu-
tory language concerning this question is also found in sub-
section (¢) of Section 681. This provision reads in part as
follows :

“The Department of Correction as funds are
made available may equip the penal and reforma-
tory institutions of the State of Maryland under
its jurisdiction, hereinafter called ‘producing in-
stitutions,” with such plants, machinery, and neces-
saries as will permit them adequately to supply
all goods, wares, merchandise, and produce re-
quired to be purchased by the needs of the State,
its political subdivisions, and by State-aided,
owned, controlled, or managed public or quasi-
public institutions and agencies, hereinafter called
‘consuming institutions,” as may be feasible. . .
All of the consuming institutions shall purchase
their requirements of the same from the Depart-
ment of Correction exclusively except produects
such as the Department of Correction in writing
notifies the Department of Budget and Procure-
ment cannot be furnished by the penal or reforma-
tory institutions of the State, or such as their
perishable nature may render impracticable for
such institutions to furnish;”.

This office has previously interpreted the forerunner of
this section to require consuming institutions to purchase
their needs from the Department of Correction. 33 Opinions
of the Attorney General 96. This interpretation would still
hold true today. Further, you will note from that part of
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Section 681 (c¢) quoted above that “political subdivisions”
are included within the term “consuming institutions”.
There is no doubt that both cities and counties constitute
“political subdivisions” of this State.

You have asked us to define the phrase “wholesale
market (or equivalent) rates” as used in subsection (d) of
Section 681. The sentence in which that phrase is used is
as follows:

“The Department of Correction may publish and
distribute to the Department of Budget and Pro-
curement a schedule of prices for the purchase of
all such products, provided that such prices may
not exceed the wholesale market (or equivalent)
rates for similar products manufactured, produced,
or mined elsewhere in the State of Maryland.”

It is clear to us that under the above quoted sentence,
the State-Use Industries price need only not exceed the
highest wholesale price for similar goods quoted by private
manufacturers. '

The last question raised in your letter concerns the bid
specifications used by various consuming institutions. It
appears that for convenience, these institutions designate
the item they wish to purchase by reference to a brand
model number “or equivalent”. You have advised us that in
some instances the State-Use Industries have been unable
to comply with the specifications of the consuming institu-
tion, or in other instances have been unable to determine
the exact specifications because of a lack of the designated
brand’s catalogue, or the failure of the catalogue to give
specifications for items shown.

As we have already noted above, all consuming institu-
tions are required to purchase their needs from the State-
Use Industries, “except products such as the Department
of Correction in writing notifies the Department of Budget
and Procurement cannot be furnished by the penal or
reformatory institutions of the State”. The quoted language
makes it obvious that the General Assembly anticipated
that there would be items requested by certain consuming
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institutions that would not be available through the State-
Use Industries, and, therefore, provided that in such in-
stances, the consuming institution did not have to purchase
such goods from the Department of Correction. This being
s0, we believe that the consuming institutions are at liberty
to set the specifications for their needed items, and are
obligated to purchase these items from the Department of
Correction only when the items made by the State-Use
Industries meet these specifications, or are “equivalent”.

As to the designation of specifications by reference to a
brand or trade name serial number, we find nothing in the
law concerning State-Use Industries which prevents con-
suming institutions from designating their specification in
the manner most convenient and practicable for them, so
long as the specifications contain enough detailed informa-
tion, or refer to a readily available source of such informa-
tion, as will permit all who are interested in bidding to
do so.

Finally, in a meeting with you to discuss your requested
opinions, you verbally requested that we advise you on the
right of the State-Use Industries to purchase finished goods
for resale to consuming institutions. Our review of Section
681 convinces us that the purpose of the law was to create
a market for goods manufactured by persons confined to
State penal institutions. We can see no justification in the
law for State-Use Industries purchasing finished goods
from private industry, and reselling them to consuming
institutions at a higher price. While we recognize that in
certain instances State-Use Industries will not be able to
meet commitments to consuming institutions, and might
wish to purchase finished goods to satisfy their commit-
ments, we believe that this would not be consistent with the
purpose of the State-Use Industries law, and when State-
Use Industries cannot meet commitments to consuming
institutions, those institutions should then fulfill their needs
from private industry through their own regular channels.

FRrRANCIS B. BURCH, Attorney General.
S. LEONARD ROTTMAN, Assistant Attorney General.
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COURTS

MUNICIPAL COURT OF BALTIMORE CITY—POLICE DEPART-
MENT—BAILIFFS AND SECURITY GUARDS FOR MUNICIPAL
CoURT To BE APPOINTED AS PROVIDED IN MARYLAND
CODE, ARTICLE 26, SECTION 126—N0 REQUIREMENT FOR
PoLICE DEPARTMENT TO F"'URNISH SAME.

February 15, 1968.
My, Edward J. McCabe.

Your recent letter advises that Chief Judge I. Sewell
Lamdin is concerned about providing bailiffs and security
guards for the Municipal Court of Baltimore City when
the court moves into its new quarters. Judge Lamdin
states that five courtrooms will be operated in the new
building which will be open seven days a week around the
clock for the transaction of court business, including jail
release arrangements, posting of bail bonds and collateral,
and payment of fines. At times, large amounts of cash will
have to be kept on the premises pending deposit in bank.
You have asked us to advise you regarding the responsi-
bility of the state and city to furnish bailiffs and security
guards for the court.

The answer to your inquiry may be found in Maryland
Code (1966 Replacement Volume), Article 26, Section 126,
which is the mandate of the Legislature for the staffing
of the Municipal Court. The terms and conditions of the
appointment of a chief clerk, and his powers and duties are
set forth in subsection (a). The personnel of the Criminal
Division are described in subsection (b) and the Traffic
Division in subsection (c¢). Subsection (b) provides for a
deputy clerk of the Criminal Division, and then goes on
to say:

“There shall also be in said division at least
seven assistant clerks, and such other or additional
employees all at such salaries, as may be provided
in the State budget from time to time .. .”.
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Clerical and other positions are likewise provided for the
Traffic Division in subsection (c). The appointment of the
personnel of both Divisions of the Municipal Court is the
duty of the chief clerk with the approval of the chief judge.
Under the statute, their duties are such as may be assigned
to them by the chief clerk.

We believe that the mandate of the statute authorizes
and directs the chief clerk, with the approval of the chief
judge, to appoint a sufficient number of employees to fully
and effectively operate the Municipal Court, their salaries
to be paid by an appropriation of the General Assembly.
We have not been furnished with the work specifications of
bailiffs and security guards in the Municipal Court. Our
opinion assumes that they perform such functions as are
commonly understood to be theirs and that they are neces-
sary to the efficient operation of the court. The conclusion
follows therefore that their appointment is to be made by
the chief clerk with the approval of the chief judge, and
they are to be paid as provided in the State budget and to be
subject to the classified service as provided in Section 126.

We have found no authority requiring the Baltimore
Police Department to service the needs of the Municipal
Court for bailiffs and security guards. The Police Commis-
sioner is, by statute, authorized to assign police personnel
to organizational subdivisions of the Department. The dis-
cretion is conferred upon him to make such assignments of
personnel as will best serve the interests of the public and
the Department. Section 532 (d), Chapter 203, Laws of
Maryland 1966. This does not diminish or otherwise affect
the responsibility the police now have in connection with
the custody of prisoners, and their duty to respond to the
requirements of the court for police service and protection
in the same manner as other public agencies and the public
generally.

FrANcCIS B. BURCH, Attorney General.

FRED OKEN, Assistant Attorney General,
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CoURTS—PEOPLE’S COURT—CONSTITUTION ARTICLE IV, SEC-
TION 41B—LEGISLATURE MAY NoT REDUCE THE TERM
OF JUDGES IN OFFICE.

March 11, 1968.
Honorable Leonard S. Jacobson.

You have forwarded to us a draft of a bill which would
create a new court titled “District Court”, to operate in
Baltimore County, which would supplant the trial magis-
trates system, Housing Court and People’s Court for Balti-
more County. You ask several questions with regard to this
bill, one of which is whether a constitutional amendment
is necessary to the establishment of the court.

We are of the opinion that the bill, as drawn, would not
be valid. Section 2 purports to abolish the People’s Court
of Baltimore County and to provide for the election of two
resident judges of the District Court for each of seven
districts at the general election in November, 1968. The
judges are to take office on the first Monday in May, 1969,
and the judges of the People’s Court will at that point
cease to serve. This provision is in violation of Section 41-B
of Article IV of the Constitution since it would have the
effect of reducing the term of office of several of the
People’s Court judges now serving whose terms extend
through 1971. Title 23, Code of Public Local Laws of Balti-
more County, Acts of 1957, Chapter 608.

In view of this infirmity, our answer to your first question
is affirmative. We think it unnecessary to comment on your
remaining questions at this point.

FraNcis B. BURCH, Attorney General.

THOMAS A. GARLAND, Assistant Attorney General.



131

COURTS—CRIMINAL JURISDICTION—COLLECTION OF COSTS—
ARTICLE 26A, ANNOTATED CODE OF MARYLAND (1966
REPLACEMENT VOLUME), CHAPTER 455 OF THE ACTS
OF 1968—DISCRETIONARY POWERS—INCLUSION OF
Costs IN COMPUTING PERIODS OF CONFINEMENT PUR-
SUANT TO ARTICLE 38, SECTION 4 OF THE ANNOTATED
CODE OF MARYLAND (1965 REPLACEMENT VOLUME).

August 5, 1968.
Hon., William H. McGrath.

Your letter of June 25, 1968, has been forwarded to me
for reply.

In examining the problem concerning the collection of
costs which you set forth, pursuant to Article 26A, Chapter
455 of the Acts of 1968—Criminal Injuries Compensation
Act— (hereinafter called the “Act”), I have read the Act
as well as Kelly, et al. v. Schoonfield, No. 19482, filed May
28, 1962, in the United States District Court for the District
of Maryland.

It is my opinion that the word “shall” as used in the
“Act” is directory only and the Court [any Judge or Trial
Magistrate with criminal jurisdiction] may impose the
$5.00 cost upon anyone convicted, within the purview of
the “Act”, after July 1, 1968; or in the alternative suspend
this cost pursuant to Article 27, Section 639, Annotated
Code of Maryland (1967 Replacement Volume).

In the Kelly case a Federal three judge panel held that
an individual person cannot be jailed for mere non-payment
of costs. This ruling was held applicable in cases where the
State had included costs in computing time to be charged
under Article 38, Section 4, Annotated Code of Maryland

(1965 Replacement Volume). Judge Thomsen, in his opinion,
stated inter alia:

“, .. the requirement that any time be served in
default of the payment of costs when not applied
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to all persons sentenced, whether to be fined or to
be imprisoned, or both, runs afoul of the equal pro-
tection clause of the United States Constitution.”

A careful reading of that opinion seems to indicate that
the three judge panel has set forth a proscription against
an invidious discrimination in the application of court
costs. That proscription is bottomed on the finding that the
Courts in Baltimore City and adjoining counties had uni-
formly added costs in those cases where individual de-
fendants were fined, and ignored costs where the individual
defendants were jailed. This resulted in persons committed
to jail in default of fines to serve additional time for court
costs, whereas persons sent directly to jail were allowed
to escape the requirement to serve time for costs.

In our view the Kelly case does not hold that an indi-
vidual cannot be jailed for non-payment of costs, but rather
prohibits a discriminatory policy in the imposition of costs
—one not based on a rational distinction. Therefore, it is
our opinion that so long as costs under the Act are reason-
ably imposed without an irrational application; the assess-
ment of costs are not only proper, but an individual de-
fendant may be jailed for non-payment pursuant to Article
38, Section 4. In addition thereto it would also appear that
unpaid costs should: (a) be taxed and embraced in the
original judgment of the case. See Maryland Rule 604; and
(b) constitute a lien against the judgment debtor. (In the
Circuit Courts, see Article 26, Section 20; and in the Magis-
trate Courts and Courts of the various Justices of the
Peace, see Maryland Rule 620 a, b.)

FRANCIS B. BURCH, Attorney General.

BERNARD L. SILBERT, Assistant Attorney General.
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COURTS— CRIMINAL JURISDICTION — DISCRETIONARY POWER
T0 MAKE ORDERS AND IMPOSE TERMS AS To COSTS—
CRIMINAL INJURIES COMPENSATION ACT—CHAPTER
455, LAWS oF MD. (1966 REPLACEMENT VOLUME).

August 5, 1968.
Honorable Jaomes F'. Stewart.

Your letter of June 28, 1968, has been forwarded to me
for reply.

Your comments pertaining to the obvious error in Para-
graph 17 of Chapter 455 (S. B. 4), hereinafter called the
“Act”, are quite correct. In our opinion the costs to be
levied and collected under the “Act”, are to be derived
solely from violations of Article 27 of the Annotated Code
of Maryland; and exclusive of Article 6614 (the Motor
Vehicle Act) as well as Article 66C (the Natural Resources
Act). See Paragraph 2 of the Act.

I have been advised by Dr. Carl N. Everstine, Director,
State Department of Legislative Reference, that this error
will be corrected in the next legislative session by the sub-
mission of a remedial Bill. In the interim I would suggest
that the Judges of your Circuit exclude penalties under
Article 66C.

The entire purpose of the “Act” would seem to be frus-
trated if the Court were given the discretion of suspending
these costs. However, Article 27, Section 639, Annotated
Code of Maryland (1967 Replacement Volume) gives courts
of criminal jurisdiction the power to “make such orders
and impose such terms as to costs . . . as may be deemed
proper”, Paragraph 17 of the “Act” specifies:

“. .. there shall be imposed as additional cost, in
the case, in addition to any other costs required to
be imposed by law, the sum of $5.00.”

It is clear that the Legislature did not intend to treat,
other than by manner of collection, the imposed sum of
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$5.00 as anything other than an additional cost, subject to
the discretionary powers of Article 27, Section 639, supra.
Therefore, it is our opinion that the word “shall”, as used
in the “Act” is directory rather than mandatory. This con-
clusion follows in large measure from the ostensible legisla-
tive intent as derived from the character and purpose of the
“Act” and from the consequences of a contrary construc-
tion, namely, the apparent conflict with Article 27, Section
639, supra; see also State of Maryland v. McNay, 100 Md.
623, 632.

FrANCIS B. BURCH, Attorney General.

BERNARD L. SILBERT, Assistant Attorney General.
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COURTS—PEOPLE’S COURT—PRINCE GEORGE'S COUNTY—
CouRT HAS AUTHORITY TO SUSPEND OR REDUCE ITS
ORIGINAL SENTENCE IN ANY CASE WITHIN THIRTY
DAYS AFTER JUDGMENT HAS BEEN PRONOUNCED, AS
LONG AS NO APPEAL Is PENDING AT THE TIME OF THE
REVISION.

September 30, 1968.
Honorable Richard E. Painter.

In your recent letter, you state that your Court has been
confronted with the following problem:

“A defendant appears before this Court on a
motor vehicle or criminal charge and a trial is held
and, as a result of the trial, the defendant is found
guilty and sentenced by this Court. Within the
time prescribed by statute, the defendant appeals
the conviction of the People’s Court to the Circuit
Court. However, on or before appeal day in the
Circuit Court, the defendant dismisses his appeal
in writing and thereafter, in proper person or
through counsel, petitions the People’s Court, after
the dismissing of the appeal in the Circuit Court,
for reconsideration of sentence.”

You ask our opinion as to whether the People’s Court,
under the above stated facts, has jurisdiction to reconsider
its original sentence.

Although Article 52, Section 99 (a) of the Annotated
Code of Maryland (1968 Repl. Vol.) provides that the
judges of the People’s Court for Prince George’s County
shall have power to suspend or reduce any sentence within
thirty (30) days after judgment has been pronounced, this
revisory power is without legal force or effect during the
pendency of an appeal.

In Bullock v. Director, 231 Md. 629, 633, the Court of
Appeals stated:



136

“After the appeal has been perfected, this Court
is vested with the exclusive power and jurisdiction
over the subject matter of the proceedings, and
the authority and control of the lower court with
reference thereto are suspended.”

See cases cited in Footnote 3, page 633, Bullock v. Director,
supra. Of like import, see State v. Jacobs, 242 Md. 538.

It is well established that the filing of an appeal does
not irrevocably strip the trial court of its revisory power,
but only suspends action thereon. See Duffin v. Warden, 235
Md. 685, 686, where the Court of Appeals said:

“Even if it is assumed that the filing of the
direct appeal stayed further proceedings on the
motion for reduction of sentence during the pen-
dency of the appeal (c.f. Bullock v. Director, 231
Md. 629), the only effect was to temporarily sus-
pend action thereon.”

In Tiller v. Elfenbein, 205 Md. 14, the Court of Appeals,
while reaffirming prior decisions which held that a trial
court lacks authority to entertain a motion to revise a
judgment if an appeal is pending, said, at 21:

“We hold that, unless the appeal is dismissed
when the motion comes on for hearing, the appel-
lant must elect between his motion and his appeal.
If the appeal is dismissed before the hearing, as
in the instant case, the motion stands for hearing
as though no appeal has been entered.”

See also Gilliam v. Moog Industries, Inc., 239 Md. 107.

Although the cases referred to do not involve appeals
from the People’s Court, the rationale which undergirds
these decisions, nevertheless, applies. Therefore, in answer
to the question posed by you, it is the opinion of this office
that the People’s Court of Prince George’s County has
authority to suspend or reduce its original sentence in any
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case within thirty (30) days after judgment has been pro-
nounced, as long as no appeal is pending at the time of the
revision.

FRANCIS B. BURCH, Atiorney General.

DAvID T. MASON, Assistant Attorney General.
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COURTS—PRINCE GEORGE’S COUNTY—CHIEF ADMINISTRATOR
OF THE PEOPLE’S COURT.

October 9, 1968.
Honorable Williom H. McGrath.

In your recent letter, you requested this office to render
an opinion relative to the validity of the appointment of
a Chief Administrator of the People’s Court of Prince
George’s County. In order to obtain more facts surround-
ing this appointment and the duties of the Administrator,
you kindly forwarded to this office a resume and copies of
letters in which you and Judges Painter and Waldron
requested the County Commissioners to make such an
appointment.

Section 108 (16) of Article 52 of the Annotated Code of
Maryland (1964 Replacement Volume and 1967 Cumula-
tive Supplement), relating to the People’s Court of Prince
George’s County, provides as follows:

“At the expiration of the term of office of the
present clerks of the trial magistrate courts for
Prince George’s County, and every four years
thereafter, there shall be appointed by each judge
a chief clerk. There shall be three chief clerks who
shall be employed for the People’s Court . . .”.

It then sets out in detail the duties of the chief clerks
and provides for appointment of additional clerical help
and personnel in the following manner:

113

. The County Commissioners of Prince
George’s County shall provide such additional
clerical help and personnel as may be necessary to
carry out the administrative work of said court.
All clerical help and personnel, with the exception
of the three chief clerks, the deputy clerk for the
community magistrates, and the justices of the
peace, are to be employed under and paid in accord-
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ance with the merit system regulations effective
in Prince George’s County . .."”.

This section also provides that each judge shall be the
department head of the court over which he presides.

According to your letter, the appointment of the Chief
Administrator of the People’s Court of Prince George’s
County was made on October 16, 1967, by the County Com-
missioners, but the appointee continues to act as chief
clerk in one of the courts now in operation in Hyattsville
and has not performed any of the duties or functions of
chief administrator.

In 1968, the Legislature, by passing Chapter 654 (House
Bill 232), repealed and re-enacted, with amendments, the
aforementioned Section 108 (16). In the main, it provided
for a Chief Judge who shall be the department head of
the People’s Court with the duty of appointing three (3)
clerks of the court. The Act eliminated the designation
“Chief” in referring to these clerks, but it did not change
their duties and functions. The Aet did not provide for a
chief clerk of the court.

For the purposes of this opinion, since the appointment
of the chief administrator was made in 1967, it is neces-
sary that we analyze the aforementioned Section 108 (16)
in the status in which it existed in 1967. At that time, the
statute provided for three chief clerks appointed by each
judge of the court over which he presided. There was no
provision for a chief clerk or administrator of the People’s
Court for Prince George’s County. The statute expressly
provided for the appointment of the chief clerks by each
of the judges for a term of four years, but the appointment
of additional clerical help and personnel was vested in the
County Commissioners. These latter appointments were
employed under the merit system regulations existing in
the county at the time of their appointments.

It is apparent from the title assigned to the post and
the contemplated duties and functions of the office that the
“Chief Administrator” does not fall into the category of
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“additional clerical help and personnel.” This office would
obviously assume the magnitude, and be comparable with,
an “office manager” or “chief clerk” (as described in the
statute relating to the People’s Court of Montgomery
County—=Section 108 (15)). It would considerably stretch
the senses to describe such an office as “clerical help and
personnel.” In helping this office to reach its conclusion
that the creation of the office of chief administrator of
the People’s Court of Prince George’s County, and the
appointment of an individual to this newly created office,
was invalid, it was necessary to examine some of the funda-
mental elements of statutory interpretation. In Suther-
land’s Statutory Construction, Section 4908, page 393, it
is said:

“In case the legislative intent is not clear, the
meaning of doubtful words may be determined by
reference to their association with other associated
words and phrases. Thus, when two or more
words are grouped together, and ordinarily have
a similar meaning, but are not equally compre-
hensive, the general word will be limited and
qualified by the special word.”

In Chayt v. Zoning Appeals Board, 177 Md. 426, this
rule was applied by the Court of Appeals when it said, at
page 433:

“‘To the language of the act must be applied
the rule common in the construction of statutes,
that when two or more words of analogous mean-
ing are coupled together they are understood to
be used in their cognate sense, express the same
relations and give color and expression to each
other.” Perkins v. Barr, 126 Md. 91, 95, 94 A, 533,
534 ; Lewis v. Fisher, 80 Md. 139, 30 A. 608; Amer-
tcan Casualty Insurance Company’s Case, 92 Md.
535,34 A. 778, 38 L.R.A. 97.”

An examination of the Section 108 (16) reveals that the
Legislature did not provide for the appointment of a chief
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administrator (nor was the office created in the 1968 Act
when the Chief Judge was named the department head of
the People’s Court, and the designation of ‘“chief” elimi-
nated when describing the clerks) ; furthermore, the only
powers given to the County Commissioners in this regard
related to the appointment by them of “additional clerical
help and personnel necessary to carry out the administra-
tive work of the Court.” Applying the rules of interpre-
tation referred to herein to this language, one must come
to the conclusion that “personnel” is restricted by the
associated words of “clerical help.” A reasonable interpre-
tation of this expression in the Act, and one which the
Legislature undoubtedly intended, was to vest in the County
Commissioners the power to appoint minor clerical help
and personnel in the category of filing clerks, typists,
receptionists, and the like, rather than one of a superior
nature as Chief Administrator whose duty it was to exer-
cise executive and ministerial judgments.

In Casualty Ins. Co.s case, 82 Md. 535, the Court of
Appeals held, in interpreting the insolvency act, wherein
certain priorities were created for the payment of wages
of clerks, persons rendering mere clerical service, ser-
vants or employees, that an insurance adjuster was not an
employee in the restricted sense used in the Act. The Court
said, p. 567: “The statute did not mean by employees per-
sons rendering services of a higher degree than clerks.”
The same issue was discussed in Perkins v. Barr, 126 Md.
91, where the court adopted the following advice:

“‘A statute which treats of persons of an in-
ferior rank cannot by any general word be so
extended as to embrace a superior; the class first
mentioned is to be taken as the most comprehen-
sive; specialia generalibus derogant. Black Intro.,
sec. 3; Sandiman v. Breach, 7 B. & C. 96; Reg. v.
Cleworth, 4 Best & S. 927; Kitchen v. Shaw, 6
A. & E. 729; Branwell v. Pennock, 7 B. & C. 536;
Williams v. Golding, L.R. 1, C.P. 69; Broom’s Max.
625; Smith v. People, 47 N.Y. 337, Allen, J., 90
N.Y., supra.’”
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In Bean v. Jennings, 2 S.E. 245 (N.C.), the court had
before it a document signed by the Secretary of State of
that State per the signature of a clerk. The court, in
ruling the document invalid, discussed the duties of the Sec-
retary as described in the statutory authority creating the
office, and went on to point out that there was no statutory
provision for an assistant or deputy or clerk, so designated.
He was allowed, however, a stipulated sum of money for
“clerical assistance . . . in the discharge of the duties of
his office.” The learned judge ruled:

“Plainly, he may employ such ‘clerical assist-
ance’ as he may need from time to time, some-
times more, at others less, as occasion and his
convenience may require, and such assistance he
can change or dispense with at his convenience
and pleasure, having in view the public need.”

We feel that the legislative intent in the instant matter
was best described as in that case. By providing for “addi-
tional clerical help and personnel”, appointed by the County
Commissioners, it did not intend these appointments to be
of a superior rank than the chief clerks appointed by the
judges. Furthermore, it is obvious that the Legislature did
not intend the chief clerk to be covered by the merit
system.

FRANCIS B. BURCH, Attorney General.
HENRY J. FRANKEL, Assistant Attorney General.
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COURTS—PEOPLE’S COURT JUDGES—REMOVAL OF—GOVERNOR
DoEs NoT HAVE AUTHORITY To REMOVE FROM OFFICE
A JUDGE OF THE PEOPLE’S COURT FOR PRINCE GEORGE’S
CoUNTY—NOR DoeEs HE HAVE EXPRESS OR IMPLIED
AUTHORITY TO SUSPEND SUCH A JUDGE PENDING INVES-
TIGATION.

November 13, 1968.

The Honorable Spiro T. Agnew.

In your recent letter you state that you have been re-
quested to investigate the conduct of a member of the
People’s Court for Prince George’s County. You request
our opinion as to your authority:

1. To suspend this person pending investiga-
tion.

2. 'To remove this person from office.

The constitutional source for the establishment of the
People’s Courts is Article IV, Section 41B of the Constitu-
tion of Maryland, which reads, in relevant part:

“The General Assembly shall have power by law
to establish a People’s Court . . . and to prescribe
from time to time to alter (1) the number, quali-
fications, tenure, and method of selection of the
Judges of any such Court, and their powers,
duties and compensation . . . and (4) all other
matters relating to such Court.”

Tt is manifest that no express power to suspend or
remove a People’s Court Judge is granted the General
Assembly, or embodied in this constitutional provision. It
also appears, although not wholly free from doubt, that no
implied power is granted the General Assembly to pre-
scribe, by law, for the suspension or removal of a People’s
Court Judge.

Chapter 675 of the Acts of 1961 (now codified as Article
52, Sections 25B, 984, 99, 119K, and 125A of the Mary-
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land Code, 1968 Replacement Volume), which established
the People’s Court for Prince George’s County, is silent
with respect to the suspension or removal of judges. There-
fore, the authority, vel non, of the General Assembly to
prescribe by law for such a contingency is not presented.

Although Chapter 675 invested the judges of the People’s
Court with all authority, powers, and jurisdiction thereto-
fore vested in the justices of the peace designated as trial
magistrates for the County, the judges of said Court are
not trial magistrates designated as People’s Court Judges,
and they do not come within the ambit of the trial magis-
trate system.

The trial magistrate system was created by legislative
enactment (Chapter 720 of the Acts of 1939, codified as
Article 52, Sections 97-124), whereas the People’s Court
for Prince George’s County was established by constitu-
tional authority, although its jurisdiction and powers are
purely statutory. Good wv. State, 240 Md. 1. Therefore,
Section 97 (b) of Article 52, which empowers the Governor
to remove a trial magistrate from office, is clearly inappli-
cable to the People’s Court Judges for Prince George’s
County.

The People’s Court is a constitutional court and the
authority for suspending or removing a judge of that
Court must emanate from the Constitution. Humphrey v.
Walls, 169 Md. 292. See Article 33 of the Declaration of
Rights, which provides:

1

‘, . . Judges shall not be removed, except in the
manner, and for the causes provided in this Con-
stitution.”

Section 15 of Article II of the Constitution contains the
general provision that the Governor “may remove for
incompetency, or misconduct, all civil officers who received
appointment from the Executive for a term of years.” It
is apparent that this section only applies to such offices as
the Executive has the power to fill by original appointment
for a term of years. Accordingly, judges who are required



145

to stand for election by the people are not embraced there-
in. Cantwell v. Owens, 14 Md. 215.

Since the People’s Court Judges for Prince George’s
County do not stand for election by the people, but are
appointed by the Governor with the advice and consent of
the Senate for a period of ten years (Article 52, Section
98B), it is, perhaps, arguable that these judges, as dis-
tinguished from judges who are elected to office by the
people, are subject to removal for incompetency or mis-
conduct under Article II, Section 15, of the Constitution.

Sections 4A and 4B of Article IV of the Constitution
provide for the creation of a commission on judicial dis-
abilities and the removal of a judge by the General Assem-
bly after a hearing by the Commission. Section 4B (a)
reads as follows: .

“A judge of the Court of Appeals, of the Circuit
Courts for the Counties, of the Supreme Bench
of Baltimore City, of the Orphans’ Courts and all
other judges elected or subject to election, and
those appointed if the full term of the particular
office is for not less than four years, (including a
judge holding office on the date of adoption of this
Amendment) may, in accordance with the proce-
dure described in this section, be removed for mis-
conduct in office, persistent failure to perform the
duties of his office or conduct which shall preju-
dice the proper administration of justice. ... The
Commission may, after such investigation as it
deems necessary, order a hearing to be held be-
fore it concerning the removal or retirement of a
judge. If, after hearing, the Commission finds
good cause therefor as aforesaid, it shall recom-
mend to the General Assembly the removal or
retirement, as the case may be, of the judge.”

It is clear that the members of the People’s Court for
Prince George’s County are judges within the purview of
the above quoted constitutional provision. It is equally clear
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that this constitutional provision, with its specific and
express direction as to the removal of judges, takes prece-
dence over the general powers of the Governor to remove
civil officers contained in Article II, Section 15. See 8
Opinions of the Attorney General 443.

In answer to the questions posed by you, therefore, it is
the opinion of this office that you do not have authority
to remove from office a judge of the People’s Court for
Prince George’s County. We are also of the opinion that
you do not have expressed or implied authority to suspend
this judge, pending investigation. Cull v. Wheltle, 114 Md.
59. The only procedure for the removal of such an officer
is that authorized by Sections 4A and 4B of Article IV of
the Constitution, as above set forth.

FRrRANCIS B. BURCH, Attorney General.
Davip T. MASON, Assistant Attorney General,
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COURTS—MUNICIPAL COURT OF BALTIMORE CITY, HOUSING
DivisioN, HAS ORIGINAL AND EXCLUSIVE JURISDICTION
10 TRY ALL VIOLATIONS OF WEIGHTS AND MEASURES
Laws—ART. 14, BALTIMORE CIiTY CODE (1966 ED.)

November 20, 1968.
Charles E. Moylan, Jr., Esq.

In your recent letter, you state that certain merchants
have been arrested for alleged violations of the weights
and measures law under Article 14 of the Baltimore City
Code. You also state that there is a difference of opinion
among the judges of the Municipal Court of Baltimore City
with respect to their jurisdiction in these cases, because
the statute, Article 26, Section 109 (a) (41) of the Anno-
tated Code of Maryland, refers to Article 15, instead of
Article 14 of the Baltimore City Code as relating to weights
and measures.

You ask our opinion as to whether the Municipal Court
of Baltimore City has jurisdiction over weights and meas-
ures offenses.

Section 109 (a) of Article 26 of the Annotated Code of
Maryland (1966 Repl. Vol.) provides that the Municipal
Court:

“[S]hall have jurisdiction to hear, try and de-
termine the case of every person who may be
charged with the commission, in the City of Bal-
timore, of any one or more of the offenses here-
inafter set forth. ... All references to ‘City Code’
are to Flack’s Baltimore City Code (1950 Edition).
... All references are to such statutes as amended
prior to June 1, 1961, and as said statutes may be
hereby or hereafter amended, repealed and re-en-
acted, modified or changed.”

The offenses in question are set forth under Section 109
(a), as follows:



148

“(41) Inspections, weights and measures viola-
tions under City Code, Article 15 . . .”.

An examination of Article 15 of Flack’s Baltimore City
Code (1950 Ed.) discloses that that article relates to laws
governing inspections, weights, and measures in Baltimore
City.

In 1966, Flack’s Baltimore City Code (1950 Ed.) was
recodified and, in the process, Article 2, entitled “Art
Museums”, was omitted. As a consequence, the number of
each subsequent article was advanced, thereby changing
the number of the weights and measures article from 15
to 14.

It is clear that it was the intent of the Legislature to
adopt and incorporate, by reference, the existing laws gov-
erning weights and measures as embodied in Article 15 of
Flack’s Baltimore City Code (1950 Ed.), and all subse-
quent amendments, modifications, and changes thereto.
Therefore, the change in the numerical designation of the
adopted weights and measures article from 15 to 14 did
not defeat or impair the jurisdiction conferred upon the
Municipal Court of Baltimore City by the reference statute,
i.e., Article 26, Section 109 (a) (41).

The rule generally obtains that a mistaken reference in
a statute to a number in another statute will be disre-
garded, if the real intent of the Legislature is manifest.
See Annot., 5 A.L.R. 996 (1920) and cases cited therein.

In answer to the question posed by you, it is the opinion
of this office that the Municipal Court of Baltimore City,
Housing Division, has original and exclusive jurisdiction to
try all violations of weights and measures laws, under
Article 14 of the Baltimore City Code (1966 Ed.).

FRANCIS B. BURCH, Attorney General.
Davip T. MASON, Assistant Attorney General,
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DENTAL EXAMINERS, MARYLAND STATE
BOARD OF

CLOSED PANEL DENTAL PLAN—GROUP DENTAL CARE—
ADVERTISING—ILLEGAL PRACTICE OF DENTISTRY—FEE
QPLITTING—UNION HEALTH AND WELFARE FUND.

February 19, 1968.
Maryland State Board of Dental Examiners.

You have referred to us and asked our advice concern-
ing an Agreement between the Trustees of the Retail Store
Employees Local Union #400 and Subscribing Employers
Health and Welfare Fund (hereinafter called “Trustees”
and “Fund”, respectively) and certain dentists. The Agree-
ment provides for the establishment of a program of dental
services for beneficiaries of the Fund (such program being
hereinafter referred to as the ‘“Plan”). The dentists who
are parties to the Agreement are referred to in the Agree-
ment as “partners” or ‘“partnership” and they act as
administrators for the Plan (we shall refer to them as
“Administrators”). The Agreement is one that is presently
in effect and covers the members (and their dependents)
of Local 400, many of whom live in Montgomery and
Prince George’s Counties, and who are employed by con-
tributors to the Fund (we shall hereinafter refer to such
member-employees and their dependents as ‘“Benefici-
aries”). We also understand that other similar dental serv-
ice plans are now in effect and that other unions may, in
the future, wish to negotiate agreements similar to the one
here being considered.

We find that the Agreement provides substantially as
follows:

The Administrators agree to provide specific dental serv-
ices to all Beneficiaries, some of which services will be
rendered without cost to the Beneficiaries and some ren-
dered at a set fee. The services to be provided by the
Administrators at no cost are:
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Oral examination.

General prophylaxis, including deep scaling.

Stannous fluoride and sodium fluoride treatment.

X-Rays in connection with all services as required by
professional dental standards.

Anesthesia, as required by professional dental standards
for each type of covered service.

Fillings, all surfaces. Restorative material is to be used
as needed for strength (not for cosmetic purposes)
according to professional dental standards and will
include synthetic porcelain, plastics, and silver
amalgam.

Routine extractions, routine oral surgery, and interim
emergency care only for dental maladies not covered
by the above list of regular procedures.

The services to be provided by the Administrators at a
set fee, together with the fee for each service, are as
follows:

SERVICE FEE

1. Crown and Bridge
a. cast gold, acrylic combination $ 60.00
b. porcelain, fused porcelain 55.00
2. Simple repair of prosthetic appliances 10.00
3. Full denture (upper and lower) 130.00
4. Full denture (single, either upper or lower) 65.00
5. Partial denture (upper or lower) 70.00
6. Reline 20.00
7. Reconstruction of dentures 25.00
8. Nesbit (one tooth partial) 35.00
9. Porcelain jacket 55.00
10. Acrylic jacket 55.00
11. Inlay 40.00
"12. Space maintainer (for children) 25.00

13. Fees for complicated surgery, including im-
paction and the treatment of endodontal dis-
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ease including root canal and therapy and
resection, are to be arranged on consultation
between the patient and the surgeon accord-
ing to the surgeon’s established fee schedule
less a group reduction factor of 20%.

The Administrators are responsible for providing wait-
ing, examination, operatory, and laboratory facilities, in-
cluding necessary dental equipment. They are to see a Bene-
ficiary for an initial appointment within a specified time
period and to provide services thereafter within specific
intervals, provide the Trustees with a list of hours during
which their services will be available, keep their offices
open for services to Beneficiaries at convenient hours and
allow sufficient time to meet the demands of the Benefi-
ciaries, and provide sufficient professional and staff per-
sonnel to provide the required services for Beneficiaries.

The services of all dentists participating in the Plan and
the facilities used by them are subject to general standards,
set forth in the Agreement, and to general inspection by
the Trustees. In the event that a Beneficiary, Trustee, or
any authorized representative of the Fund believes that a
dentist participating in the Plan has failed to perform
his obligation under the Agreement, the matter is to be
referred to the Board of Trustees. If the matter cannot be
resolved there, it is to be referred to final and binding
arbitration, as provided in the Agreement.

The Fund is to supply the Administrators with a monthly
list of eligible employees. The Administrators are to supply
the Fund with monthly reports listing the Beneficiaries
treated, services provided, the number of dental hours pro-
vided each Beneficiary, fees charged in cases where a
charge is made, and a record of broken appointments.

The Agreement specifically provides that the Adminis-
trators are “independent contractor(s), not an agent or
employee of the Fund”. The Administrators are obligated
to obtain both general liability and malpractice insurance
in specified amounts to cover services by the Administra-
tors and their agents.
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The Administrators are to be compensated for all serv-
ices performed pursuant to the Agreement at a rate based
on a fixed sum per month times the number of employees
qualified for benefits under the Plan that month. In the
event the compensation paid produces a rate per hour for
services performed above or below rates specified in the
Agreement, either the Fund’s monthly payment per person
is to be adjusted, or the type or volume of services are to
be adjusted so that payments to the Administrators are
within the maximum and minimum rates specified.

In our consideration of this matter, in addition to re-
viewing the Agreement aforesaid, we attended a meeting
of the members of the Dental Board, the dentists currently
administering the Plan, representatives of both Local 400
and the employers who are participants in the Fund, and
attorneys for the Fund. Subsequent to that meeting we
were provided with a statement setting forth the typical
administrative routine for the operation of the Plan. It
appears that in practice the Plan works as follows:

The Trustees of the Fund advise the Administrators of
the population distribution of Beneficiaries of the Fund.
The Administrators must then seek enough dentists to
efficiently handle the projected case load in locations con-
venient to home and work of the Beneficiaries. The Admin-
istrators and other participating dentists provide offices
and facilities for carrying out the program. Any licensed
dentist in the community may become a participating
dentist in the program. Actual participation by a dentist is
subject to agreement being reached between the Adminis-
trators and the participating dentist as to hours of avail-
ability and rate of compensation to be paid to the dentist
who is actually to perform the dental service.

The Administrators provide central examining rooms,
which in practice are the offices of the Administrators.
Initially, a Beneficiary will go to a central examining room.
After determining eligibility, the Beneficiary will be given
an examination by an Administrator. An evaluation of the
treatment required will be made, and the Beneficiary is
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then advised of what appointments are available at various
dentists participating in the Plan and the Beneficiary
selects the dentist and the time for having the dental work
done. The Administrator forwards, by mail, any x-rays
and a summary of his examination to the participating
dentist selected by the Beneficiary. The participating den-
tist performing the services has discretion to enlarge upon
or modify the treatment suggested by the Administrator,
based upon his professional judgment, after beginning the
actual treatment of the Beneficiary. This change is subject
to review by the Administrator when the treatment is radi-
cally different from that initially suggested. Upon comple-
tion of treatment, the Beneficiary’s record is returned to
the Administrator and he, in turn, makes payment to the
treating dentist.* The payment made to the treating dentist
is based upon the rate of compensation agreed upon by him
and the Administrator. This phase of operation of the
Plan does raise a question of “fee splitting” and we will
consider this hereinafter.

It is obvious to us that to fully treat this subject matter,
we must consider the Plan from the aspect of the Fund’s
participation in procuring dental services for Beneficiaries
of the Plan, and from the aspect of the participating den-
tists in connection with the Plan. Our consideration of the
problems presented will, of course, concern primarily the
provisions of Article 32 of the Annotated Code of Mary-
land. All references to Code Sections hereinafter made shall
relate to Article 32. We first consider the role of the Fund.

Section 1 provides that “it shall be unlawful for any
person to engage in the practice of dentistry . . . unless
such person shall have obtained a license . . .”. The prac-
tice of dentistry is defined by Section 17 to mean any
person:

“(a) who is a manager, proprietor, or conduc-
tor of, or an operator in, any place in which any
dental service or any dental operation is per-
formed within the mouth of any person; or (b)
who for a fee, salary, or other remuneration or
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reward, paid or to be paid to himself or to another,
or gratuitously or otherwise, performs any such
service or operation; or (c) who diagnoses or
treats, or attempts to diagnose or treat, any dis-
ease, lesion, malocclusion, or malpogition of a
tooth, gum or jaw, in any person, mechanically,
medicinally, or otherwise; or (d) who attempts
to perform in the mouth of any person any opera-
tion incident to the repair or replacement of a
tooth or teeth; or (e) who publicly or privately
applies to himself the title ‘Dentist’ or uses the
letters D.D.S. or D.M.D. or Dr., or any other titles
or letters in connection with his name which, in
any way, represent him as being competent or
ready to perform any dental service or any dental
operation in any human mouth; or (f) who fur-
nishes, supplies, constructs, reproduces or repairs,
or offers to furnish, supply, construct, reproduce,
or repair oral prosthetic appliances (known also
as ‘plates’), bridges, or other substitutes for nat-
ural teeth, to the user or prospective user thereof
2
In our opinion, the Fund does not perform any act or
service which is defined by Section 17 to constitute the
practice of dentistry.

Neither the Fund nor the Trustees seek or receive from
the Beneficiaries a fee or compensation in any manner for
supplying dental care. The function of the Fund, in this
respect, is to pay a licensed dentist (or dentists), the Ad-
ministrators of the Plan, for providing dental care and
services.

Section 25 (b) makes it unlawful for any person not duly
registered and licensed to practice dentistry:

“To solicit or advertise, directly or indirectly,
by mail, card, newspaper, magazine, telephone
directory, periodical, pamphlet, radio, television,
display, or in any other manner to the general
public to construct, supply, reproduce, or repair
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prosthetic dentures, bridges, plates, or other appli-
ances to be used or worn as substitutes for natural
teeth or for the regulation of natural teeth.”
(Emphasis supplied).

Since Beneficiaries of the Fund are persons who are
members (or their families) of Local 400, any solicitation
for use of the dental services provided by the Fund is
limited to such persons and, therefore, does not extend to
the “general public”. This being so, it cannot be said that
the operation of the Plan violates the provisions of Section
25 (b).

We now turn our attention to the dentists who now, or
may in the future, participate in the Plan.

Since, to our knowledge, all of the dental services per-
formed under the Plan are done by dentists duly licensed
to practice in the State of Maryland, there is no violation
of Section 1. We note also that all of the dentists who are
currently participating in the Plan are practicing under
their own names and actually perform their services in
their own private dental offices, which are maintained in
their own names.

Although the Agreement refers to the Administrators as
“partners” and to their association as a “partnership”, it
appears that, in fact, the Administrators are not partners
and, though they work together in administering the Plan,
they each maintain separate and distinct offices for the
practice of dentistry.

Section 11 sets forth various grounds for revocation or
suspension by the Board of the license of a dentist. Sub-
section (f) concerns one who has practiced or offered to
practice dentistry under any name other than his proper
name, or has permitted, directly or indirectly, any unregis-
tered or unlicensed dentist to practice dentistry under his
or her direction. As noted above, there is no evidence in
the matter we are here considering that the dentists in-
volved have violated the provisions of subsection (f).



156

The other subsections of Section 11 which we believe to
be pertinent are subsections (g), (j), which merely refer
to Section 12, and (k). These provisions all deal basically
with prohibitions on advertising by dentists, Subsection (g)
concerns the employment or use by dentists of advertising
solicitors or free public press agents. Subsection (j), by
reference to Section 12, prohibits broadly all advertising
by dentists. There are, however, certain exceptions to this
prohibition, relating mostly to the use of personal profes-
sional cards, signs indicating the location of a dentist’s
office, ete. Section (k) authorizes action by the Board
against licensed dentists where they have been found guilty
of dishonorable or unprofessional conduct. Subparagraph
(2) of subsection (k) refers to advertising professional
superiority or the performance of professional services in
a superior manner, and advertising prices for professional
services. Although fee splitting will hereinafter be more
fully explored, we note here that fee splitting, as such, is
not mentioned in subsection (k). It is, however, prohibited
by the Principles of Ethics established by the American
Dental Association and, thus, might run afoul of this sub-
section.

Considering the question of advertising, we have had
called to our attention notices of the dental services offered
in messages directed to members of the Union. These mes-
sages take the form of written communications to Union
members and radio announcements sponsored by the Union.
The general import of the radio announcements is to give
public information about the benefits secured by the Union
for its members and, obviously, is intended to encourage
others who are eligible to join the Union to do so. Of the
announcements brought to our attention, none specifically
mentioned the name, or any specific identifying character-
istic, of the dentists who participate in the Plan, We do
note, however, that in some instances the notices refer in
general to these dentists, though without naming them, as
young dentists who are above average in practicing their
skills. Unquestionably, this practice is, at the very least,
subject to criticism and we recognize that left uncurtailed,
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it could ultimately constitute a violation of the provisions
of Section 12. At the present time, however, it appears to
us that as to the dentists participating in the Plan, not
only were they free of any responsibility for the placing
of the notices, but, in fact, they were unaware of the
notices themselves.

The only references to fees for professional services are
set forth in the Agreement. As far as we know, the fees
themselves have not been made the matter of any notice to
Union members. Obviously, these fees must be brought to the
attention of the members when specified services are being
considered. A mention of fees in such cases, however, cer-
tainly could not be deemed to be advertising.

Black’s Law Dictionary 74 (4th ed. 1951) defines “Adver-
tise” as “to give notice to, inform or notify, give public
notice of, announce publicly, notice or observe” and “Ad-
vertising” as “notice given in a manner designed to attract
public attention”.

We note that the Dental Practices Act refers not only
to advertising, but also to the use of advertising solicitors
and free public press agents. We believe, however, that this
does not materially expand upon the meaning or interpre-
tation of the provisions of the Statute, since “advertising
solicitor” could only mean solicitors of advertising or solici-
tors who advertise, and ‘“free public press agents” would
be press agents who obtain free publicity for the dentist.
See Rust v. Missouri Dental Bd., 155 S.W. 2d 80 (1941)
wherein the Court ascribed to these terms, as used in a
Missouri statute prohibiting advertising by dentists, the
meanings referred to above.

In Planned Parenthood Committee v. Maricopa County,
375 P. 2d 719, 723 (1962), the Supreme Court of Arizona
reviewed advertising by the Committee in the light of a
State statute prohibiting advertising medicine or means to
produce abortions or prevent conception. The court defined
“advertise” as “The act or practice of bringing anything,
as one’s wants or one’s business, into public notice, as by
paid announcement in periodicals, or by handbills, placards,
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ete., as to secure customers by advertising.” The Committee
circulated various articles and pamphlets concerning its
activities. The court ruled that these items would not consti-
tute advertising and, in so doing, said:

“Articles and press releases in newspapers and
periodicals, including editorials, commentaries and
informational articles on matters of current public
interest are not ‘advertising’ as defined above and
therefore are not within the proscription of the
statute. .

“The exhibits in this case include a number of
leaflets and pamphlets that Planned Parenthood
has distributed, sometimes by the use of display
racks in hospitals or clinics. Some of these give
information in a general way about the purposes
of the Planned Parenthood organization. Others
describe the dangers of overpopulation, uncon-
trolled procreation, and abortion. Such literature
is obviously not advertising of any medicine or
means to prevent conception, or the offer of
assistance in accomplishing such purpose, and
therefore is not prohibited by the statute. Some
of the literature deals principally with sex rela-
tions in marriage and touches on contraception
only in a general way, stating that it is desirable,
that safe methods are available, and that the
Planned Parenthood organizations will assist in
selecting a doctor who would give the reader
advice on the subject. One is a reprint of a popular
woman’s magazine story in which two methods of
contraception are discussed in rather specific de-
tail, but without reference to brand names of con-
traceptive devices or preparations. We think none
of the materials thus far discussed fall within the
category of ‘advertising’ and therefore that the
statute does not prohibit the distribution of such
items.”

We believe that the dissemination of information con-
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cerning the Plan by the Union to its members does not
fall within the meaning of the term “advertise”. Such
notices and announcements are more in the nature of cir-
culations of news and information of services available to
members of the Union, than they are advertising of a
dentist. In this respect, we take particular note of the fact
that in none of the items called to our attention were
the names of the dentists who participate in the Plan
mentioned. Also, the Maryland Statute seems to make clear
that the advertising contemplated is advertising to the
general public. Since the written matter giving notice of
the availability of dental services has been distributed only
to Union members and apparently will be limited to this
class, such items could not be considered public advertis-
ing. As to the radio announcements, as we indicated pre-
viously, the announcements were advertisements for the
Union and the mention of the availability of dental serv-
ices did not benefit or advertise the dentists themselves,
but advertised and gave notice of the work of the Union
for its members.

Considering the question of fee splitting, it is our under-
standing of the Plan that the Administrators are paid a
sum based on the formula mentioned above. This sum is
to compensate the Administrators for all of their services
to the Plan, both administrative and professional, and to
pay the cost of providing the administrative staff and pro-
fessional personnel needed to operate the Plan. In this
respect, the Administrators are acting in a non-profes-
sional capacity, i.e., establishing agreements with dentists
who participate in the Plan, scheduling appointments and
disbursing Fund proceeds to dentists for services per-
formed, which could be done by a non-professional, as by
an employee of the Fund.

We believe that the administrative program set up by
the Fund and the Administrators does not constitute fee
splitting, in that the dentists, who also serve as adminis-
trators of the Plan, do not divide the fees they receive for
professional services rendered with other dentists. Also, of
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course, the Trustees of the Fund are aware that the Ad-
ministrators compensate the other dentists who participate
in the Plan from the proceeds received from the Fund. In
an advisory opinion rendered by the American Dental
Association, it was opined that an arrangement whereby
a dentist who provided dental care to a veteran at the
expense of the Federal Government and did not disclose
to the veteran a Veterans’ Administration approved ar-
rangement between the general practitioner and a spe-
cialist, did not constitute fee splitting.

In conclusion, upon a review of the entire Plan pre-
sented to us and its current operation, we cannot find that
there has been a violation of the Dental Practice Act by
either the Fund, the Administrators, or the other dentists
who participate in the Plan. As we have previously noted,
because of the nature of certain notices put out by the
Union concerning the Plan, we recognize that the Dental
Practice Act may be violated in the future, should notices
and announcements concerning the Plan change so as to
constitute “advertising” by or for the dentists participat-
ing in the Plan. This, of course, can only be determined
by future developments.

In reviewing this Plan, we have also given consideration
to the provisions of the insurance laws of this State, As
initially presented to us, the Plan appeared to put the
Administrators in the position of insurers. Subsequently,
however, the Plan was amended and as it now stands, we
do not find any conflict between the Plan and the State
insurance laws.

FrRANCIS B. BURCH, Attorney General.

S. LEONARD ROTTMAN, Assistant Attorney General.

*Since the Administrators of the Plan are paid a fixed sum (with
certain possible exceptions as noted) and also control the treatment
prescribed, which directly affects the “profit” retained by them, care-
ful attention should be paid to insure that not only are the services
performed of the highest professional standards, but also that all
necessary treatments are prescribed.



161
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LABOR NEGOTIATIONS—CONSTITUTIONALITY OF LEGISLATION
WHICH MAKES BINDING UPON LOCAL BOARDS MEDIATED
SETTLEMENTS WITH RESPECT TO WAGES OR OTHER CON-
DITIONS OF EMPLOYMENT.

February 26, 1968.
Honorable Royal Hart,

Senate Bill 165 (hereinafter called ‘“the Bill”), title
“Public Education”, subtitle “Teachers’ Associations’”, pro-
vides a method by which public school employees may form
associations for the purpose of obtaining exclusive recog-
nition by local boards of education and negotiate with
regard “to all matters relating to employment conditions
and employer-employee relations, including, but not limited
to, wages, hours and other terms and conditions of employ-
ment”. [Section 175 (h) (1)].

You have asked our opinion with respect to the consti-
tutionality of subsection 175 (i) of the Bill, which, in rele-
vant part, provides:

“, .. If a majority of all public school employees
voting in such election shall vote to accept the
report of the panel, the conditions so accepted
shall be binding upon the public school employer
beginning the next fiscal year.”

We understand this provision to relate to a mediated
settlement of an employment dispute upon which a local
board of education and a teachers’ association have reached
an impasse. The condition of employment mediated is
thereafter put to a vote by the teachers’ association and,
when a majority of its members agree, the mediated con-
dition thereafter becomes binding on the local board as of
the next fiscal year.

Subsection 175 (b) provides:

“Public school employees shall have the right to
form, join, and participate in the activities of
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employee organizations of their own choosing for
the purpose of being represented as to all matters
of employment conditions and employer-employee
relations, including, but not limited to, wages,
hours and other terms and conditions of employ-
ment. An employee organization may establish
reasonable restrictions regarding who may join
and may make reasonable provisions for the dis-
missal of individuals from membership.”

Subsection 175 (i) would apparently make binding upon
the local board mediated settlements concerning conditions
of employment which cover, among other things, wages
and hours. To the extent that these matters are by law
vested in other executive agencies and legislative bodies,
such mediated conditions, if made binding upon the local
board, would in our opinion improperly and unconstitution-
ally delegate those powers.

At the State-wide level the budget-making process in
Maryland is controlled by specific provisions of the Mary-
land Constitution. The Governor submits his annual budget
to the General Assembly, which may ultimately reduce the
appropriations with the limitation that neither branch may
fail to fund those programs required by law. Article III,
Section 52, Maryland Constitution. With respect to salaries
established by law, we have said that a minimum salary
provided by law must be included in the executive budget.
33 Opinions of the Attorney General 293 (1948). With
respect to the salaries of professional and instructional
staff of the several State Colleges which are not provided
by law but which are included in the budget of the Board
of Education (now the Board of Trustees of the State
Colleges), we have said that the Governor may reduce
those amounts in his budget requests. 37 Opinions of the
Attorney General 117 (1952) ; 44 Opinions of the Attorney
General 155 (1959).

The General Assembly, in Article 77 of the Maryland
Code, has established a different fiscal scheme with respect
to principals’ and teachers’ salaries in the political sub-



163

divisions. Section 106 (b)-(h) establishes a minimum sal-
ary schedule for principals and teachers. Subsection 106
(i) provides:

“The county board of education of any county
and the Board of School Commissioners of Balti-
more City may, in its discretion, pay to teachers
and principals annual salaries in excess of the
salaries provided for in this section.”

Subsection 106 (j) provides:

“The county commissioners of each county and
the mayor and city council of Baltimore shall levy
sufficient funds to meet the schedule of salaries
herein established.”

Section 203, in relevant part, with respect to the Board
of School Commissioners of Baltimore City, provides:

“[The board] shall have power to . . . fix the
salaries [of teachers] subject to the approval of
the mayor and city council . . .”.

We are of the opinion that subsection 106 (j), requiring
that local subdivisions levy sufficient funds to meet the
schedule of salaries therein established, is mandatory only
to the extent of the salary schedules established in Section
106 (b)-(h) and that, as to increases recommended by the
local boards as provided in subsection 106 (i), granting
these increases lies within the ultimate province of the
governing body of the political subdivision. Subsection 106
(i), in our opinion, is referable only to salaries in excess
of the minimum schedule established by Section 106 (b)-
(h) because this construction of subsection (i) permits
effect to be given to Section 203, which provides that
teachers’ salaries for Baltimore City are subject to the
approval of the Mayor and City Council.

The City Solicitor of Baltimore City has similarly said
that the Ordinance of Estimates, which is the City’s execu-
tive budget prepared and introduced into the City Council
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by the Board of Estimates, may be reduced by the City
Council but departmental reductions by the Council may
affect only such items which are not required by law to be
funded. 56 Opinions of the City Solicitor 211 (1963). The
minimum salary schedule provided by law under Section
106 (b)-(h) would be a mandatory appropriation under
both the opinions of this office and the opinions of the City
Solicitor.

In Mugford v. City of Baltimore, 185 Md. 266 (1945),
the Court of Appeals, with respect to contracts between a
municipal agency and its employees covering working con-
ditions, said:

“ .. To the extent that these matters are cov-
ered by the provisions of the City Charter, creat-
ing a budgetary system and a civil service, those
provisions of law are controlling. To the extent
that they are left to the discretion of any City
department or agency, the City authorities cannot
delegate or abdicate their continuing discretion.
Any exercise of such discretion by the establish-
ment of hours, wages or working conditions is at
all times subject to change or revocation in the
exercise of the same discretion. . . .” 185 Md. at
270.

While the Court of Appeals in Mugford dealt principally
with the common law with respect to strikes and collective
bargaining agreements by and with municipal employees,
the above-quoted statement in Mugford was, in our opinion,
referable to a problem of constitutional dimensions. While
the common law prohibitions may be changed by statute,
as this Bill attempts to do, provisions which offend consti-
tutional rules may be changed only by an amendment to
the Constitution. We are of the opinion that legislation
which makes binding upon local boards mediated settle-
ments with respect to wages in excess of the minimum
statutory schedule offends the fiscal scheme established by
the General Assembly in Article 77.
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In Norwalk Teachers’ Ass’n v. Board of Education, 138
Conn. 269, 83 A. 2d 482 (1951), the Supreme Court of
Errors, responding to the question of whether a local board
of education may enter into collective bargaining with
teachers with respect to salaries and working conditions,
said:

13

. . Any salary schedule [which is agreed
upon in any collective bargaining agreement] must
be subject to the powers of the board of estimate
and taxation [because of the provision that] ‘The
salaries of all persons appointed by the board of
education * * * ghall be as fixed by said board,
but the aggregate amount of such salaries * * *
shall not exceed the amount determined by the
board of estimate and taxation * * *’ ...’ 83 A.
2d at 486.

In State v. Johnson, 278 P. 2d 662 (Sup. Ct. Wash,,
1955), where a charter amendment provided that an im-
passe between the city commissioners and firemen with
respect to wages, pensions and working conditions shall
be submitted to a board of arbitration whose decisions
shall be binding upon the council and the firemen, the
Supreme Court of Washington held that this charter
amendment was an unlawful delegation of authority to the
board of arbitrators because of the budgetary scheme and
home rule provisions established by the Washington Con-
stitution. The Court said:

1]

. If the firemen have any complaint re-
garding working conditions, wages, or pensions,
they take the matter up with the council, the leg-
islative body of the city. The council is limited
in its expenditures by the city budget. It must
consider the ability of the citizens, through taxa-
tion, to pay increased wages. At the same time it
may be confronted with the possibility that if it
does not grant an increases in wages, some or all
of the firemen might quit, with the result that the
citizens might be left with inadequate fire pro-
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tection. The concern of the legislative body is the
welfare and protection of the people of the city.
A problem such as this requires the exercise of
discretion.

“Can the legislative body abdicate its responsi-
bility and turn it over to a board of arbitrators
whose decision will be binding upon the legislative
body and the firemen? Clearly it has no legal right
to do so. The theory of delegation of authority is
that the person or group, to whom authority has
been delegated, acts for and as the agent of the
person or group delegating such authority. That
is not the situation here. Here the council would
be stepping out of the picture entirely and the
arbitration board would be performing a function
which, by law, is the responsibility of the council.”

We are of the opinion that granting salary increases
above the minimum schedule provided by Article 77, Sec-
tion 106 (b)-(h) is a matter which is ultimately the
responsibility of the legislative bodies of the local subdivi-
sions. To the extent that local boards of education are per-
mitted to enter into binding agreements with respect to
wage increases above such minimum amounts, under sub-
section 175 (i), such a delegation of that responsibility, in
our opinion, renders that subsection constitutionally in-
valid. The result we reach here with respect to wages, in
our opinion, is equally applicable to other conditions of
employment which may be legislatively vested in other
branches of government within the local subdivisions.

While we have taken this opportunity to examine the
legislative prerogatives with respect to public employee
labor relations with particular emphasis upon such legis-
lation as it affects teachers’ salaries under the relevant
provisions of the Code, the result reached in this opinion,
in our judgment, is, in any event, consistent with our prior
opinion with respect to the propriety of the Baltimore City
Police Commissioner entering into collective bargaining
agreements with a labor union, dated March 9, 1967, a
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copy of which is attached hereto. That opinion makes it
clear that the controlling language of the Mugford case
makes such agreements against public policy.

FRrANCIS B. BURCH, Attorney General.

FRANK A. DECOSTA, JR., Assistant Attorney General.
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EDUCATION — SCHOLARSHIPS— BUDGET—LEGISLATURE MAY
STRIKE OR REDUCE BUDGET ITEM RELATING TO SCHOL-
ARSHIP FUNDS.

February 29, 1968.
Honorable Harry R. Hughes.

This is in reply to the inquiry in your letter of February
21, 1968, as to the ability of the Legislature to reduce the
items in this year’s budget for scholarship funds.

Maryland Code Article 77, Section 284H (f) provides
that funds for the granting of scholarships in education
shall be included in the budget from year to year. You note
that the program has fallen into disuse and the usual
budget item far exceeds the needs of the scholarship
program.

The restrictions on the ability of the Legislature to strike
out or reduce items in the budget are contained in the
Constitution, Article III, Section 52 (6). Under that sub-
section the General Assembly is prohibited from any amend-
ment of the budget which would affect the obligations of
the State under Article III, Section 34 (relating to debts
contracted by the State and the pledging of its credit), the
provisions of laws for the establishment and maintenance
of public schools and the payment of salaries established
in the Constitution. The General Assembly is specifically
permitted to arrange the items for its own support, to
increase items relating to the judiciary and, generally, to
strike out or reduce (but not increase) budget items not
falling within any of the prohibited categories. The law
relating to the scholarship fund falls within none of the
prohibited areas since it is not truly a part of the laws
“for the establishment and maintenance of a system of
public schools” and, particularly, in view of the fact that
the existing provision of law does not require the funding
of a specific amount of money in any event. There is no
reason, in our view, why the Legislature cannot reduce the
budget items relating to scholarships.
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We are not able to anticipate the practical steps that
apportionment of the diminished appropriation within the
scholarship program will require, but we are of the opinion
that, whatever that result may be, the power of the General
Assembly to reduce the appropriation is not affected by it.

FRANCIS B. BURCH, Attorney General.

THOMAS A. GARLAND, Assistant Attorney General.
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EDUCATION—STATE SUPERINTENDENT OF SCHOOLS HAS
AUTHORITY TO INVESTIGATE CONDITIONS IN CHURCH-
SPONSORED EDUCATIONAL INSTITUTIONS.

April 19, 1968.
Dr. James A. Sensenbaugh.

You have inquired whether or not any State agency has
authority to investigate conditions in church-sponsored
educational institutions. On November 30, 1962, this office
rendered an unpublished opinion with respect to this ques-
tion, which we wish to restate in full.

“Ordinarily, such investigations would be the responsi-
bility of the Department of Education and its operating
head, the State Superintendent of Schools. However, Sec-
tion 25 of Article 77 of the Annotated Code of Maryland,
which gives the State Superintendent of Schools authority
to inspect and approve or disapprove private educational
institutions, specifically excepts from its operation such
private schools as are operated by bona fide church organi-
zations.

“On the other hand, Section 24 of Article 77 empowers
the State Board of Education to prescribe the minimum
requirements for issuing all certificates, diplomas, and
academie, collegiate, professional or university degrees.
The same section further provides:

€

. . . nor shall any public or private educational
institution issue any certificate, diploma or aca-
demic, collegiate, professional or university de-
gree without having first obtained the assent of
the State Board of Education and approval of
said Board of the conditions of entrance, scholar-
ship, and residence upon which said certificate,
diploma or degree is issued.’

“This authority is not so limited as to exclude church-
sponsored schools from its operation and we must and do
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conclude that it applies to all institutions purporting to
grant such certificates, diplomas, or degrees. Since the
assent of the State Board of Education is a condition pre-
cedent to the granting, the failure to obtain that assent
could well be sufficient justification for the Board to order
an institution to cease granting such certificates, diplomas,
or degrees. However, it is fundamental that, like any
power of an administrative agency or board, this power
is one which should not, and we are certain will not, be
exercised arbitrarily. The statute provides as indicated
above that the Board must be satisfied as to the conditions
of entrance, scholarship, and residence of the certificate-
granting institution. This implies that the Board has the
authority to investigate those conditions.

“With the above in mind, it will be of interest to you
to know that after conferring with this office Dr. Thomas
G. Pullen, State Superintendent of Schools, who is also
the Chief Executive of the State Board of Education
(Article 77, Section 20, Annotated Code of Maryland) per-
sonally visited the Truth for Youth School in Hagerstown,
Maryland, on Monday, November 12, to discuss with the
Principal certain phases of the operation of the school and
to make a quick inspection of the building and equipment.
In addition, Dr. Pullen has requested Mr. W. Theodore
Boston, Assistant State Superintendent in Certification
and Accreditation, to make an official visit to the school in
order to make the study necessary to present information
to the Board of Education concerning the conditions of
entrance, scholarship, and residence upon which that school
issues certificates. Such information will necessarily in-
clude approvals (or disapprovals) by local health and fire
departments relating to the conditions of residence. In
pursuance to this, application forms have been sent to the
school as the preliminary step in securing the necessary
review.

“We wish also to call to your attention the fact that
under Section 231 of Article 77 every child residing in
the State, between the ages of 7 and 16 years, must attend
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the public day schools in the city or county in which the
child resides unless it can be shown that the child is else-
where receiving regularly thorough instruction during the
period in question in the studies usually taught in the pub-
lic schools to children of the same age. Certain criminal
penalties are provided for parents and others violating or
inducing non-compliance to these provisions.”

FraNcIs B. BURCH, Attorney General.
FrRaANK A. DECOSTA, JR., Assistant Attorney General.



173

EDUCATION—SEPARATE CERTIFICATION FOR SPECIAL EDU-
CATION FuNDS REQUIRED UNDER ARTICLE 77, SECTION
241 (b) AND (c).

May 24, 1968.

Dr. James A. Sensenbaugh.

You have inquired whether separate certification should
be required of local boards of education when they apply
to the State Department of Education for Special Educa-
tion Funds in excess of $600 under the provisions of Arti-
cle 77, Section 241 (b) and (c) of the Annotated Code of
Maryland (1965 Replacement Volume, 1967 Supplement).

Subsection (b) provides:

“Wherever the City of Baltimore or any of the
counties of the State inaugurate a special pro-
gram of instruction under standards, rules and
regulations of the State Board of Education, to
meet the needs of any child whose handicap is
physical or mental and whose needs are not met
by ordinary school facilities, the city or counties so
providing the same shall receive, toward the cost
of teachers, special equipment, nursing, thera-
peutic treatment, and transportation, an amount
not to exceed six hundred dollars ($600.00) per
child except in special cases where a child requires
therapy or services in addition to special instrue-
tion the State Board of Education shall deter-
mine the amount of reimbursement to the city or
county for such therapy, services, and instruction
for such child and such amount may exceed six
hundred dollars ($600.00), to be paid by the State
of Maryland out of a special fund to be appropri-
ated for such purpose in the State public school
budget. The State Superintendent of Schools
shall ascertain the respective amounts the City
of Baltimore and the counties shall receive from
the State under this section, and when such
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amounts are so ascertained the State Superin-
tendent of Schools shall certify the same to the
State Comptroller.”

Subsection (¢) provides:

“In the City of Baltimore or in any county in
the State which does not provide such special
classes or special instruction for the education of
mentally or physically handicapped children, and
such mentally or physically handicapped children
attend a school within or outside of the State of
Maryland providing appropriate instruction or
receives appropriate special instruction approved
by the State Board of Education, the board of
education in the City of Baltimore or county in
which the parents of such child resides, provided
such parents are bona fide residents of the State
of Maryland, will be reimbursed by the State of
Maryland not to exceed six hundred dollars
($600.00) for each such mentally or physically
handicapped child each school year through the
appropriated funds in the public school budget to
assist in paying the tuition and/or fees incident
to the instruction of each said handicapped child;
except that in special cases where the child re-
quires extensive therapy or services in addition
to special instruction the State Board of Educa-
tion shall determine the amount of reimbursement
and such amount may exceed six hundred dollars
($600.00).”

We believe that subsection (b) contemplates that local
boards of education may establish a basic program of
special education under standards, rules and regulations
of the State Board of Education to meet the needs of any
child whose handicap is physical or mental and whose
needs are not met by ordinary school facilities. This basic
program may provide special equipment, nursing and
therapeutic treatment and transportation for the pupil.
For each pupil entered in the basic program the State
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Board of Education is authorized to reimburse the city or
county in an amount not to exceed $600 upon proper cer-
tification of the actual per pupil cost of this basic program.

Subsection (b) additionally authorizes reimbursement to
the city or county in an amount in excess of $600 per pupil
when it is certified to the State Board of Education that
a pupil requires therapy or services in addition to the basic
program of special education established by the city or
county.

Subsection (c), we believe, provides for instances where
a basic special education program does not exist in the
resident political subdivision of the parent of the mentally
or physically handicapped pupil and the parent seeks that
program in an adjoining county or city or outside the
State of Maryland. Under these circumstances subsection
(¢) authorizes reimbursement in an amount not to exceed
$600 per pupil for the tuition and/or fees incident to such
basic special education program upon proper certification
to that effect. Where any of these pupils require extensive
therapy or services in addition to the basic special educa-
tion program, the State Board of Education may authorize
reimbursement in an amount which exceeds the $600 per
pupil limitation for the basic program.,

The Department should require separate certification as
to amounts which exceed $600 under either subsection (b)
or (¢).

FrANCIS B. BURCH, Attorney General.
FRANK A. DECoSTA, JR., Assistant Attorney General.
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EDUCATION—STATE BOARD OF EDUCATION MaY NoT PRo-
MULGATE BYLAWS WHICH ESTABLISH FURTHER CON-
DITIONS UPON MANDATED STATE AID To LocCAL BOARDS
OF EDUCATION.

May 27, 1968.
My, J. Jerome Framptom, Jr.

You have inquired whether the State Board of Educa-
tion may properly adopt the following two bylaws.

1. Provisional Certificates

If a local unit employs or continues to employ a teacher
who has failed to comply with the provisional certificate
regulation, no State aid toward the salary of that teacher
will be allowed.

2. Assignment out of Field

An applicant who qualifies for a Standard Professional
Certificate and is assigned to teach in another area for
which he does not qualify may be issued the Standard Pro-
fessional Certificate and remain out of his field for two
years. If such assignment is continued beyond two years,
there shall be established by the State Board of Education
a financial penalty which would lower the State aid to the
county. The teacher would remain on the Standard Pro-
fessional Certificate.

These two bylaws would deny part of the State aid to a
political subdivision provided for in Axticle 77, Section
220 (b) of the Code (1965 Replacement Volume, 1967 Sup-
plement) under the situations outlined in each proposed
bylaw.

Section 220(b) employs the mandatory word “shall”
with respect to State aid. The only statutory requirement
for eligibility is that contained in Section 220(b) (4). In
order to be eligible the political subdivision must “levy an
annual tax for public schools sufficient to provide an
amount equal to 1.228 per cent of the sum of the adjusted
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assessed valuation of real property and net taxable income
for each of the several counties and Baltimore City, exclu-
sive of the amount levied for debt service or capital outlay
for public schools.”

If the political subdivision imposes the levy provided
for in Section 220(b) (4), subsection (b) of Section 220
requires that the political subdivision’s share of State aid
be paid. It is our view that any further conditions for eligi-
bility must be achieved by a legislative change.

While it is true that the State Board of Education may
establish regulations to enforce the various provisions of
Article 77 which pertain to the schools under its jurisdic-
tion, the regulatory authority has limited scope and the
Board may not establish further conditions in cases where
there is an express, unqualified statutory provision con-
trolling a particular situation. i

The Court of Appeals in Metcalf v. Cook, 168 Md. 475
(1935), considering the appropriateness of a particular
bylaw of the State Board of Education, said that bylaws
of the State Board are permissible only where statutory
discretion is reposed in the Board with respect to a par-
ticular subject matter covered by statute. Discretion is
said to be vested in the Board where the legislature has
used the word “may”, but the use of the word ‘“shall”
leaves no discretion in the Board with respect to statutory
subject matter.

For these reasons we believe that additional conditions
for State aid eligibility under the provisions of Section
220(b) may not be the subject matter of bylaws of the
Board and, therefore, we do not believe that the proposed
two bylaws set out above may legally be adopted by the
Board.

FRrRANCIS B. BURCH, Attorney General.
FRANK A. DECOSTA, JR., Assistant Atlorney General,
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EDUCATION—NO APPEAL LIES To THE STATE BOARD OF
EpucAaTioN FROM THE STATE SUPERINTENDENT’S DE-
TERMINATION THAT AN IMPASSE DoEs Nor EXIST
WITHIN THE MEANING OF ARTICLE 77, SECTION
175 (1).

July 16, 1968.
Mr. J. Jerome Framptom, Jr.

You have inquired whether there is any provision for
an appeal to the State Board of Education from a ruling
of the State Superintendent of Schools made in connection
with his responsibilities conferred under the provisions of
Chapter 483 of the Acts of 1968, codified as Section 175 (i)
of Article 77 of the Annotated Code of Maryland. That
new subsection permits a teacher association to request the
State Superintendent of Schools to determine whether an
impasse exists in negotiations conducted under the Act.

We have been advised that the State Superintendent of
Schools formally determined that an impasse did not exist
between the Teachers Association of Anne Arundel Coun-
ty and the Board of Education of Anne Arundel County,
and issued his opinion on the matter. From the State
Superintendent’s adverse opinion the Teachers Association
of Anne Arundel County has filed an appeal to the State
Board of Education.

Chapter 483 of the Laws of 1968 does not provide for an
appeal to the State Board of Education from the State
Superintendent’s determination of whether or not an im-
passe exists. The only provision of Article 77 which relates
to appeals to the State Board of Education from the action
of the State Superintendent is Section 25 (b), revocation
or denial of a certificate of approval for the operation of a
private school or educational institution. That subsection
is not relevant here.

Since there is no affirmative provision in Chapter 483 or
anywhere else in Article 77 permitting an appeal to the
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State Board of Education from the decision of the State
Superintendent of Schools as to whether or not an impasse
exists, we are of the opinion, and therefore advise you, that
the legislature evidently intended that the decision of the
State Superintendent of Schools in such matters shall not
be reviewable by the State Board of Education.

FRANCIS B. BURCH, Attorney General.
FRANK A. DECoSTA, JR., Assistant Attorney General.
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EDUCATION—THE NECESSITY FOR SEPARATE LIBRARY Fa-
CILITIES IN A CoMMUNITY COLLEGE AS A REQUISITE
TO ACCREDITATION IS WITHIN JUDGMENT OF STATE
DEPARTMENT OF EDUCATION.

October 7, 1968.
Honorable Mary L. Nock.

You advise that the establishment of a community col-
lege is being considered in the 16th Senatorial District.
You ask our opinion whether, in lieu of the community col-
lege building its own library facilities, use by the commu-
nity college of the library facilities of Salisbury State
College would entitle the community college to obtain State
and federal funds.

A regional community college is defined in Article 77,
Section 301(b) as a community college established for and
supported by two or more counties. Such a college can be
established only with the approval of the State Board of
Education. (After June 30, 1969, the approval of the State
Board for Community Colleges is required). Article 77,
Section 300A (a). Minimum standards for the institution
are fixed by the State Department of Education until June
30, 1969, and thereafter by the State Board for Community
Colleges. Article 77, Section 300(h). As can be seen, estab-
lishment and accreditation are withir the purview of the
State Department of Education and the State Board of
Education.

The Maryland Standards for Community and Junior
Colleges, promulgated by the State Department of Educa-
tion, provide in part as follows:

“The institution must provide library facilities
adequate to the effective realization of its stated
educational objectives. In judging the adequacy of
the library facilities, the State Department of Edu-
cation will consider the extent to which the library
is actually used by both students and faculty mem-
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bers; the number, the variety, the up-to-dateness,
and the suitability of the books, periodicals, and
newspapers; the professional training of the
members of the library staff; the effectiveness of
the administration of the library; the sufficiency
of the space set aside for quiet study and leisure-
time reading; the accessibility of materials for
reference, collateral study, and general reading;
the amount of the annual appropriation for new
books ; and the method by which new books are
selected.”

Whether utilization of the library facilities of another
institution will be sufficient compliance with the above-
quoted standard is not a legal question but is a matter of
administrative policy. This regulation does not absolutely
require the community college to maintain a separate and
independent library facility, but your proposal has many
educational ramifications and its advisability and feasi-
bility must necessarily be left to the discretion of the
administrative agency.

Accreditation is also a necessary requisite for federal
grants or loans. Typical is the Higher Education Facilities
Act, 20 U.S.C.A., Sections 751 et seq. To qualify for a
federal construction grant under this Act the institution
must be accredited by a “nationally recognized accrediting
agency or association” listed by the Commissioner of Edu-
cation; 20 U.S.C.A., Section 751(f) (5). The Middle States
Association of Colleges and Secondary Schools is the
accrediting agency so listed for your region. The Middle
States Association advises us that there are no rules and
regulations specifically requiring a college to have its own
library, but that each case will be determined on an indi-
vidual basis. The Association is anxious to discuss these
matters at the early stages of development so that it can
render as much assistance and guidance as possible.

We would advise you, therefore, to communicate with
the State Department of Education and the Middle States
Association of Colleges and Secondary Schools for their
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determination of the sufficiency of your contemplated

library program. Since the ultimate decision is theirs, not

ours, we regret that we cannot assist you further.
FraNncis B. BURCH, Attormey General.

MARTIN B. GREENFELD, Assistant Attorney General.
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EDUCATION—ELECTED MEMBERS OF MONTGOMERY COUNTY
ScHOOL BOARD ARE “COUNTY OFFICERS” WITHIN THE
MEANING OF ARTICLE XVII, SECTION 3 OF THE STATE
CONSTITUTION AND CAN HorLp OrrICE ForR A TERM
oF ONLY FOUR YEARS.

November 7, 1968.
Honorable Leonard S. Blondes

You have asked our advice as to whether Article 77,
Section 12 of the Maryland Code can be properly amended
to allow for six-year elected terms for the members of the
Montgomery County School Board. The present law pro-
vides for elected four-year terms.

Article XVII, Section 3 of the State Constitution pro-
vides as follows:

“All State and county officers elected by the
qualified voters shall hold office for terms of four
years.”

If elected school board members are deemed to be “county
officers”, then any legislation establishing terms longer
than four years would violate this constitutional provision.
In School Comrs. v. Goldsborough, 90 Md. 193 (1899), it
was held that an appointed school commissioner of Wor-
cester County was not a “civil officer” subject to removal
by the Governor under Article II, Section 15 of the State
Constitution. The basis of the Court’s conclusion was as
follows (90 Md. at 207, 209-210) :

“Civil officers, therefore, are governmental
agents — they are natural persons — in whom a
part of the State’s sovereignty is vested or re-
posed, to be exercised by the individuals so en-
trusted with it for the public good. The power to
act for the State is confided to the person appoint-
ed to act. It belongs to him upon assuming the
office. He is clothed with the authority which he
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exerts, and the official acts done by him are done
as his acts and not as the acts of a body corpo-
rate. . .. "

*® * *

“It was manifestly not the purpose of the
Legislature to confer upon the school commission-
ers, as individuals, the powers, or to impose upon
them, personally, the duties which in explicit
terms, and by the use of exact language, the Gen-
eral Assembly committed to boards that were
called into corporate existence expressly to con-
duct the school system. As we have pointed out
already there is not conferred upon the members
of these boards a single power to be exercised by
them personally, save the right to administer an
oath in matters relating to the schools. A commis-
sioner can do nothing but that which a majority
of the board orders, and no matter what his indi-
vidual views or judgment may dictate he is power-
less to put those views or that judgment in force
if he happens to be in the minority. Alone he can
do nothing — he has no power whatever. The
scheme of this legislation was designed to make
the management of the schools impersonal; and
in no better way could that end have been reached
than by creating a body corporate which, and
which only was clothed, not only with the title to
the school funds and property, but was invested
with all the authority needed to make the system
harmonious and effective. It could not have been
contemplated that the members of the boards
were to be independent civil officers or the Legis-
lature would scarcely have disregarded sec. 18 of
Art. 2 of the Constitution, and made the tenure
six years and fixed the beginning of the term in
August.

“But, when, superadded to all this, it is remem-
bered that the county school boards are, them-
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selves, subject, in many respects, to the control
of the State Board of Education, which, under
sec. 11, Art. 77 of the Code, as amended, by the
Act of 1898, ch. 221, has power to enact by-laws
for the administration of the public school system
and to suspend or remove an examiner elected by
the county boards, and which, also, under sec. 12
has the general care and supervision of the public
school interests of the State; it becomes apparent
that the agents or individuals selected to be mem-
bers of these subordinate local school boards were
never intended to be, and do not in fact become
civil officers, as that term must have been under-
stood by those who adopted the organic law.”

This reasoning was followed in Clark v. Harford Agri.
& Breed. Assoc., 118 Md. 608 (1912), in reaching the con-
clusion that members of the Racing Commission of Har-
ford County were not persons elected or appointed to an
“office of profit or trust’” within the meaning of Article I,
Section 6 of the State Constitution. However, Howard
County Comm. v. Westphal, 232 Md. 334 (1963), held that
membership on the Howard County Metropolitan Commis-
sion was an “office of profit or trust” within the meaning
of Article 35 of the Declaration of Rights. The argument
was made in Westphal, that, based on the holding of Golds-
borough, the members of the Commission are not public
officers because they corporately exercise the sovereign
powers of government entrusted to them as a body cor-
porate rather than in their individual capacities as mem-
bers of the Commission. In rejecting the argument, the
Court of Appeals stated as follows (232 Md. at 340-341) :

“The essential question in Goldsborough was
whether or not a member of a board of county
school commissioners was a civil officer subject to
removal by the Governor under § 15 of Article 1I
of the Constitution. The holding was that a school
commissioner was not such an officer. Insofar as
the reasoning in that case rested on the premise
that a member of a school board is not a civil offi-
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cer because he could exercise the power of the
. board only as a member thereof and not as an
individual, we think the reasoning should not be
extended so as to apply to the meaning of the term
‘office of profit, created by the Constitution or
Laws of this State’, as used in Article 35 of the
Declaration of Rights, which is the constitutional
provision with which we are here concerned. And,
insofar as Clark v. Harford Agricultural and
Breeders’ Association, 118 Md. 608, 85 Atl 503
(1912), followed and applied the reasoning in the
Goldsborough case, in determining the meaning
of ‘office of profit’ as used in Article 35, supra,
we think Clark was wrongly decided, and we
decline to follow it.”

The Court of Appeals did not expressly overrule Golds-
borough, but it did refuse to extend the definition of
“civil officer” as used in Article II, Section 15 of the State
Constitution to the term “office of profit” in Article 35 of
the Declaration of Rights. Prior to Westphal, the term
“civil office” seemed to be synonymous with “public office”.
Nesbitt v. Fallon, 203 Md. 534, 544 (1954). However,
Westphal equated “public officer” with “office of profit”,
232 Md. at 339, but still distinguished these terms from
“civil officer” as used in Goldsborough. We feel that the
Westphal decision reflects a strong inclination by the Court
to restrict Goldsborough to the narrow issue then before
it, especially since a county school board, like the Metro-
politan Commission, also exercises extensive sovereign
powers. Subject to the bylaws and policies of the State
Board of Education, county school boards are empowered
to receive and hold property, determine educational poli-
cies, control and supervise the public school system, pur-
chase school sites, condemn land, appoint principals and
teachers, propose and submit budgets and create school
districts. Article 77, Sections 49-75.

Accordingly, we believe that the Court of Appeals would
similarly refuse to extend the Goldsborough definition of
“civil officer” to the term “county officer’”’ as used in Article
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XVII, Section 3 of the State Constitution. We are con-
strained to conclude, therefore, that elected members of
the Montgomery County School Board are county officers
and may hold office only for terms of four years.

FRANCIS B. BURCH, Attorney General.
MARTIN B. GREENFELD, Assistant Attorney General.
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EDUCATION—SEPARATE CERTIFICATION FOR Special Epu-
CATION FUNDS REQUIRED UNDER ARTICLE 77, SECTION
241 (b) AND (c).

November 14, 1968.
Honorable Meyer M. Emanuel, Jr.

You have forwarded me a copy of a letter you received
from William S. Schmidt, Superintendent of Schools for
Prince George’s County. Mr. Schmidt’s letter states that,
as a result of a ruling of the Attorney General’s office, the
State aid for the education of handicapped children is
limited to $600 instead of the $1,000 that the county school
system had anticipated. You have asked us for a clarifica-
tion of this situation, as well as the effect of the ruling
on Senate Bill 155, which was passed in the 1968 legisla-
tive session.

On May 24, 1968, we replied to an inquiry from Dr.
James A. Sensenbaugh, the State Superintendent of Schools,
concerning the provisions of Article 77, Section 241 (b)
and (c) of the Annotated Code of Maryland. In that opin-
ion, 53 Opinions of the Attorney General 173 we inter-
preted the provisions of the statute. We found the statute
to be clear and unambiguous, in that it authorized reim-
bursement by the State in an amount not to exceed $600
per pupil for tuition and/or fees incident to a basic educa-
tion program for mentally or physically handicapped chil-
dren in those instances where the county itself does not
provide such a program, We also stated that subsection (c)
permits reimbursement in excess of $600 where extensive
therapy or services, in addition to the basic special educa-
tion program, are required.

We have reviewed that opinion. Notwithstanding our
desire to see these handicapped children receive every pos-
sible form of financial assistance from State government,
we can come to no other conclusion than that reached in
our opinion of May 24. From your own legislative experi-
ence we are certain that you understand our inability to
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read into a law an intention contrary to the express lan-
guage of the statute.

It might very well be that State aid for the basic educa-
tion program should be increased, and we are inclined
toward that view. To accomplish that purpose, however,
subsection (c¢) of Section 241 must be amended. We are
advised by Dr. David W. Zimmerman, Deputy State Su-
perintendent of Schools, that the Legislative Council is
currently considering revisions to this section, so the time
may now be opportune for you to pursue this matter
legislatively.

Senate Bill 155, now known as Chapter 118 of the Laws
of Maryland of 1968, relates to reimbursement to the par-
ents of these handicapped children by the Board of Educa-
tion of Prince George’s County for certain costs over and
above the amount of State aid. You seemed to indicate in
your letter that the $600 limitation for the basic aid was
a result of Senate Bill 155, but the limitation derives from
Section 241 (¢) of Article 77, not from your local bill.

Francis B. BURCH, Attorney General.

MARTIN B. GREENFELD, Assistant Attorney General.
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ELECTIONS

MEMBER OF BOARD OF SUPERVISORS OF ELECTIONS SHOULD
NOT SERVE AS PARTY OFFICER—SECTION 2-1(a),
ARTICLE 33.

January 4, 1968.
Mr. Marshall W. Jones, Jr., Secretary.

In your letter of November 21, 1967, you request our
opinion as to whether it would be legally permissible for
you to serve as Chairman of the Republican State Central
Committee for Baltimore City during your tenure as a
member of the Board of Supervisors of Elections of Balti-
more City. We herewith respond to your inquiry.

It is our understanding that members of the Republican
State Central Committee for Baltimore City are elected at
the Gubernatorial primary election held every four years,
and the Chairman of the Republican State Central Com-
mittee for Baltimore City is then elected by the members
of said committee, from the membership of said committee.

From our examination of the laws of this State, we find
no legal barrier to your acceptance of the Chairmanship of
the Republican State Central Committee for Baltimore
City. We feel constrained to say, however, that even though
your acceptance of this position would not be in violation
of the laws of this State, we do not think it proper or
appropriate for a member of the Board of Election Super-
visors to hold any party office.

We believe it obvious that the General Assembly of
Maryland shares our view. The 1967 session of the Gen-
eral Assembly substantially rewrote the election laws of
Maryland. Section 2-1(a) of Article 33, effective July 1,
1967, provides, in pertinent part ‘. . . during the time
of acting as a member of any Board (Members of the
Board of Election Supervisors) shall not be a candidate
for any public or party office.”
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We find nothing that would make this statute retroactive
in application and thus compel you to resign your party
office—although under the terms of this statute you would
not be permitted to seek reelection to the Republican State
Central Committee at the 1970 elections, and still retain
your membership on the Board of Election Supervisors.
Nor do we find that your election as Chairman, in the
“private” election to be held by your fellow members of
the Republican State Central Committee, is violative of
the letter of the law. We do find, however, that your dual
service as a member of the party committee and of the
Election Board transgresses the spirit of the law, and your
acceptance of the Chairmanship, in our opinion, would be
all the more inappropriate.

The thoughts set out herein are not a unique expression
from the office of the Attorney General. In 1958 Attorney
General C. Ferdinand Sybert, in an opinion reported in
43 Opinions of the Attorney General 167, expressed sim-
ilar views. Attorney General Sybert’s opinion antedated
by nine years the statute prohibiting an Election Board
member from holding a party office. General Sybert, how-
ever, found that ‘“public policy” did not permit a member
of the Board to be a candidate for a party State Central
Committee, The Attorney General stated that it was in-
appropriate for any person to be in the position of count-
ing his own votes in an election in which he was a can-
didate.

We believe that the same philosophy applies to the in-
stant situation, and that it is contrary to the public interest
for a person charged by law with supervising City, State
and national elections, to be also the same person charged
with leading a political party to success in those elections.

FRANCIS B. BURCH, Attorney General.
ROBERT F. SWEENEY, Deputy Attorney General.
EDWARD L. BLANTON, Assistant Attorney General.
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ELECTIONS—ARTICLE 33, SECTION 26-22 PROHIBITION
AGAINST CORPORATION CONTRIBUTIONS APPLICABLE
ONLY T0 GENERAL ELECTIONS—CONSTITUTIONAL CON-
VENTION REFERENDUM ON MAY 14, 1968, Is NoT A
GENERAL ELECTION WITHIN THE MEANING OF THAT
SECTION.

March 5, 1968.
Honorable Walter S. Orlinsky.

By recent letter you have requested our opinion as to
whether or not it would be in violation of the Corrupt
Practices Act for corporations to contribute money to
organizations or individuals in connection with the forth-
coming vote on the proposed constitution.

In considering your inquiry, we have reviewed all of the
provisions of Article 33 of the Annotated Code, and par-
ticularly Section 26-22 thereof. That Section provides, in
pertinent part,

“It shall be unlawful and shall be deemed a cor-
rupt practice for any corporation, incorporated
under the laws of Maryland or of any state or
territory of the United States, or the District of
Columbia, or of the United States, or of any other
country directly or indirectly, by itself, or through
any officer, agent or employee, representative, or
other person whatsoever, to give, contribute, fur-
nish, lend or promise any money, property, trans-
portation, means or aid to any political party, or
any candidate for public officer, or for nomination .
thereto, or to any political, treasurer or subtreas-
urer, as herein defined, either directly or indirect-
ly, to aid, promote or influence the success or
defeat of any political party or principle, or of
any measure or proposition submitted to a vote
at a general election in this State, or to aid, pro-
mote or influence in any manner the election or
defeat of a candidate therein, or to be used, ap-
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plied, or expended in any way whatever for politi-
cal purposes.”

We do not believe that the provisions of this Section are
applicable to the election of May 14 and we so advise you.

It is to be noted that the use of the restrictive phrase
“oeneral election” is a result of a 1967 amendment to Arti-
cle 33. (Ch. 392, Acts of 1967)

Prior to the amendment, the antecedent Section, then
Section 219 (a), prohibited corporate expenditures “at any
public election.”

It is apparent, upon examination, of Section 1-1 (8) of
Article 33, as amended in 1967, that the phrase “general
election” is a specific term, and applies, in the language of
the Statute, to “that election held on the first Tuesday after
the first Monday in the month of November, at which the
voters of the State vote for candidates for President of the
United States or Governor and in Baltimore City, this
means the municipal election for mayor held on the Tuesday
next after the first Monday in November in any year in
which a municipal election is to be held in the city.

Obviously, the election of May 14 is not a “general elec-
tion” contemplated by the provisions of Section 26-22 of
Article 33. We assume, without deciding, that the election
of May 14 is an “Election” as defined by the provisions of
Section 1-1 (6) of Article 33.

We point out to you that Section 26-22 is a penal statute
and provides for fine and imprisonment of violation of its
provisions. It is a fundamental principle of eriminal law
that such statutes are to be strictly construed, and in view
of the qualifying phrase ‘“general election,” we see no possi-
bility of a court in this State determining that a corpora-
tion, or its officers, would be in violation of this Act by
making contributions, or otherwise acting, to aid, promote,
or influence the success or defeat of the proposed constitu-
tion.



194

Similarly, examination of the other sections of Article 33
reveals no prohibition against corporate contributions in
connection with the success or failure of the proposed con-
stitution at the May 14 election.

FRrRANCIS B. BURCH, Attorney General.
ROBERT F. SWEENEY, Deputy Attorney General.
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ELECTIONS—ELECTION Law: 1. A CANDIDATE FoR PUBLIC
OFfFICE Is ENTITLED To FILE FoR SAID OFFICE AND BE
A CANDIDATE IN A PRIMARY ELECTION, PROVIDED HE
WILL POSSESS THE LEGAL QUALIFICATIONS FOR THE
OFFICE BY THE DATE OF GENERAL ELECTION. 2. AB-
SENT A STATUTE EXPRESSLY REQUIRING THAT EVERY
ProvisioN THEREOF BE PRECISELY FOLLOWED, AN
ELECTION WHICH HAS BEEN HONESTLY AND FAIRLY
CONDUCTED WILL NoT BE VITIATED BY MERE FAILURE
To FoLLow THE ELECTION STATUTES PRECISELY, UN-
LESS DEVIATION FROM LAW IS OoF SUFFICIENT MAGNI-
TUDE T0 AFFECT RESULT OF ELECTION.

March 22, 1968.
Honorable Thomas Hunter Lowe, Chairman.

You have asked our opinion on two questions pertaining
to the municipal election in the town of St. Michael’s,
Maryland. We are pleased to respond to your request for
advice.

Your first question concerns the qualificaticns for a
candidate for the office of Town Commissioner. You advise
us that an individual filed a certificate of candidacy for
this office in proper time and manner. The individual,
however, was not a registered voter at the time the cer-
tificate of candidacy was filed but did in fact become a
registered voter subsequent thereto and prior to the elec-
tion which will be held on April 1, 1968. You asked us
whether or not the individual is entitled to have her name
appear on the ballot notwithstanding the fact that she was
not a registered voter at the time of filing her certificate
of candidacy.

The qualifications of office of Town Commissioner are
set out in the Charter of St. Michael’s. That document
requires the Town Commissioner to be above the age of
twenty-one years, shall have resided for more than one
vear in the said township, and shall be a duly registered
voter therein. We are advised by you that the individual in
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question meets the other qualifications but does not meet
the qualification as to voter registration. The Charter, a
copy of which has been supplied to us by you, does not
specifically require that these qualifications be in existence
at the time of filing the certificate of candidacy, but merely
states it “will be necessary for election”. In the brief time
available to us for research, we have found no Maryland
case directly on the point of whether the qualifications
for office must exist at the time for filing for office or
whether they need only exist at the time of election.

On October 3, 1961, however, the Honorable Thomas B.
Finan, then Attorney General, advised the Secretary of the
State of Maryland that a candidate for nomination to the
office of attorney general was eligible for that office, not-
withstanding the fact that the candidate did not possess
the constitutional qualifications for attorney general even
by the date of primary election. In that opinion, the At-
torney General ruled that if the candidate had become
eligible by the date of general election he was qualified to
file therefor. This ruling, which is not contained in the
official reports of the Attorney General, seems to be com-
pletely in keeping with the majority of rulings through-
out the country. The general rule is stated in 29 C.J.S,,
Elections, Section 130.

“A person to be nominated under the election
law must be one who, at the time of his election,
can take and hold the office to which elected, . . .”

It would appear that the leading recent case on this
point is that of Findley v. State Election Board of Okla-
homa, 325 P. 2d. 1037, decided by the Supreme Court of
Oklahoma in 1958. In that case a candidate for the office
of attorney general did not meet the constitutional re-
quirement as to age by the date of the primary election.
In ruling on the question, the Oklahoma court said:

“, .. This provision does not mean that the above
qualifications must be possessed by one who seeks
to become a candidate for that office in a party
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primary, but such qualifications must be had prior
to the general election for such office. If they are
possessed prior to the general election, applicant is
entitled to have his name placed upon the primary
ballot.”

We believe that the reasoning of the Court in the Okla-~
homa case is applicable to the situation at hand and is con-
sistent to the ruling of Attorney General Finan in 1961. We
further find that cases holding to the contrary (See Smith
v. Parish Democratic Executive Committee, 115 So. 54;
Champagne v. Parish Democratic Executive Committee,
192 So. 120; and State ex rel. Brobston v. Culbreath, 168
So. 244) turned on statutory requirements that certain
qualifications be met at the time of filing for office and thus
do not disturb the result reached in the Oklahoma case or
by Attorney General Finan.

We advise you, therefore, of our view that, absent con-
trary statutory direction, qualifications of a candidate for
a public office are to be judged as of the date of the election
and not at the time on which the certificate of candidacy
therefor is required to be filed. We note in passing, that the
election law of the State of Maryland indicates the approval
of this philosophy, as a citizen who does not meet voting
qualifications by the date of a primary election, but who
will possess those qualifications by the time of a general
election, is nonetheless entitled to vote at the primary elec-
tion. Article 33, Section 3-5, Annotated Code of Maryland
(1967 Supplement).

Your second question pertains to statutory requirement
for publication of names of candidates for public office. You
advise us that all of the formal requirements for publica-
tion of the names of the candidates for public office in the
town of St. Michael’s have not been strictly complied with.
You further advise us that the names of the candidates did
appear in a newspaper of general circulation in your county
at least once, and that all persons entitled to vote at the
said election will be notified by mail of the names of said
candidates. You ask us if the procedures for publication
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which you have followed are sufficient to comply with the
provisions of the law.

We are of the opinion that adequate notice will have been
given under the circumstances you describe. Particularly,
we believe that notice by mail to all persons entitled to vote
goes above and beyond the requirements for newspaper
publication of the names of said candidates. Our view in
this regard is affirmed, in our opinion, by the decision of
the Court of Appeals of Maryland in Dutton v. Tawes, 225
Md. 484 (1961). In Dutfon, the Court stated that an elec-
tion which has been honestly and fairly conducted will not
be vitiated by mere failure to follow the statute precisely,
unless the result is shown to have been affected, or unless
the statute expressly states that failure to precisely follow
the law renders the election void. The Court reiterated in
Dutton that election officials should follow the requirements
of the law regarding publication and other matters. Where,
however, there has been a technical violation of the law
but yet the purpose and intent of the statute have sub-
stantially been carried out, that technical defect should not
invalidate the election.

FRANCIS B. BURCH, Attorney General.

ROBERT F. SWEENEY, Deputy Attorney General.
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ELECTIONS—CONSTITUTIONAL LAW—FAIR ELECTION PRAC-
TICES ACT APPLIES TO SPECIAL ELECTION SUBMITTING
PROPOSED CONSTITUTION TO ELECTORATE—CORPORA-
TIONS MAY CONTRIBUTE—REPORTS OF EXPENDITURES
To BE FILED BY TREASURERS OF POLITICAL COMMIT-
TEES OPPOSING OR PROMOTING THE PROPOSED CONSTI-
TUTION.

April 5, 1968.
My. Henry J. Ripperger, Clerk.

In your letter of April 1, 1968, you inquired as to the
application of the Fair Election Practices Act in the Special
Election to be held on May 14, 1968, in which the voters of
this State will be asked to ratify the proposed new State
Constitution. As it appears more logical to do so, we will
answer your questions in inverse order.

You inquired whether the Fair Election Practices Act,
Sections 26-1 through 26-26, of Article 33 of the Annotated
Code of Maryland, applies to the Special Election to be held
on May 14, 1968. From reading Section 26-1 of Article 33,
which generally describes the application of the Act, it
would appear that it does not. However, Section 19, of
Chapter 4, Laws of Maryland 1967 specifically provides
that the “laws of this State relating to elections for mem-
bers of the House of Delegates shall govern and apply to
the election of the delegates to the Convention and those
relating to referendum elections shall govern and apply to
the special referendum election on the adoption or rejec-
tion of the constitution proposed by the Convention.” In
view of the fact that elections for members of the House
of Delegates are subject to the Fair Election Practices Act,
and in view of the fact that the express provisions of the
Act apply to any proposition submitted to the voters in any
public election, we have previously concluded and so ad-
vised other interested State officials, that the provisions
of the Act apply to the Special Election to be held on
May 14th.
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As to your second question relating to the propriety of
corporate contributions, we have recently advised Delegate
Walter S. Orlinsky, under date of March 5, 1968, that in
our opinion the prohibition against corporations contribut-
ing to committees formed to promote or oppose the new
constitution would not apply to the Special Election on
May 14th. We reached that result because the language of
the section, to the extent it referred to a “measure or
proposition submitted to a vote at a general election” indi-
cated a legislative intent not to extend the application of
that section to any matter submitted to vote at a special
election. We remain of the opinion, therefore, that a cor-
poration may contribute to a Committee formed to promote
or oppose the new constitution without violating Section
26-22.

Finally, the treasurer of any Committee formed to work
for or against the ratification of the proposed constitution
must file the reports of expenditures required by Sections
26-14 and 26-15 of Article 33. Section 26-9 provides that no
person “to aid or promote the success or defeat . . . of any
proposition submitted to vote at any public election” shall
make any payment or contribution to anyone other than a
treasurer. A political committee is required to appoint a
treasurer by Section 26-4 and the same section requires the
treasurer to file the reports required by Sections 26-14
and 26-15. It is our opinion, therefore, that the treasurer
of any such Committee must file a report not later than
noon on the seventh day preceding the election and thirty
days following the election.

FRANCIS B. BURCH, Attorney General.
EpwARD L. BLANTON, JR., Assistant Attorney General.
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ELECTIONS—TERM OF OFFICE OF PARTY COMMITTEE MEM-
BERS—CODE DELEGATES AUTHORITY TO POLITICAL PAR-
TIES TO DETERMINE TERM, QUALIFICATIONS AND OTHER
MATTERS RELATING TO ELECTION OF PARTY OFFICERS
AND COMMITTEE MEMBERS.

June 7, 1968.
Honorable Walter S. Orlinsky.

We have your letter of June 3, 1968 in which you ask
questions concerning the tenure of members of the State
Central Committee, and refer us to Section 11-2 (e) of
Article 33.

Please be advised that we do not believe that Section
11-2 (e) is controlling on the question presented. That
section, in our view, merely provides when the term of
office will begin after the appropriate election, and pro-
vides that a change in the date of the primary election
shall not act to vacate the office of state central committee-
men. The section in no way stipulates the length of the
term of a state central committeeman.

We note that Section 11-1 requires that those political
parties which at the general election have polled 10% of
the entire vote cast, must adopt a constitution and bylaws
for the conduct of their affairs. Section 11-1 (b) provides:

“The constitution and bylaws shall provide for
such matters as in the opinion of the political
party shall be necessary for the proper conduct
of party affairs, and shall specifically provide for
the election of a party chairman and the State
central committee of the party; . ..”. (Emphasis
supplied).

We believe that the above quoted language constitutes a
legislative direction that all matters relating to the election
and duties of state central committeemen, not specifically
set out in the statute, shall be regulated by the party con-
stitution and bylaws. We are advised that the Constitution
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and Bylaws of the Democratic Party, in Article V, Section
3, sets out a four year term, dating from the gubernatorial
primary, and that Article II, Section 1 and Article IIJ,
Section 3 of the Republican Party Constitution contains a
similar provision.

We believe these party constitutional provisions to be
valid and, therefore, advise you that it is not appropriate
for any individual to file for the position of state central
committee member until the primary election to be held in
this State in 1970.

Francis B. BURCH, Attorney General.
ROBERT F. SWEENEY, Deputy Attorney General,
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ELECTIONS—SECRETARY OF STATE—FILING OF APPOINT-
MENT OF TREASURER FORMS AND REPORTS OF CONTRI-
BUTIONS AND EXPENDITURES BY CANDIDATES FOR JUDI-
CIAL OFFICE.

June 25, 1968.
Honorable C. Stanley Blair.

In your recent letter you requested our opinion as to
whether candidates for a judgeship on the Supreme Bench
of Baltimore, the Circuit Court for the various counties in
the State, the Court of Special Appeals and the Court of
Appeals are required to file the form appointing a treas-
urer with your office, and, further, whether or not they
are required to file their reports of contributions and
expenditures with your office.

As you know, the answer to these questions is governed
by the provisions of the Fair Election Practices subtitle
of Article 33 of the Annotated Code of Maryland (1967
Replacement Volume). This subtitle has been repealed and
reenacted by virtue of Chapter 613 of the Acts of 1968
which becomes effective July 1, 1968. We therefore, in
responding to your inquiry, differentiate between the re-
quirements in effect up to June 80, 1968 and those which
become effective July 1, 1968.

We turn first to the law as it presently exists. Under
the provisions of Section 26-2 each candidate is required
to appoint a campaign treasurer and file the name and
address of that person “with the clerk of the circuit court
of the county or Baltimore City in which the candidate
resides or if he is a candidate for State-wide office or
Representative in Congress, with the Secretary of State.”
Since the offices in question are not State-wide offices, the
form appointing the candidates’ treasurer need not be filed
with you.

Under the provisions of Section 26-14 the reports of con-
tributions and expenditures are similarly to be filed with
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the clerk of the circuit court of the county in which the
candidate resides.

Consequently, it is our opinion that under the Fair Elec-
tion Practices law as it now exists neither the appointment
of the treasurer nor the expense reports of candidates for
the above-named judicial offices are to be filed with you.

As of July 1, 1968 under the provisions of Section 26-3
(¢) of the Fair Election Practices law as repealed and
reenacted, the form appointing the candidates’ treasurer
“shall be filed with the Secretary of State except that in
case the primary or election for which the appointment is
made shall be limited to any county, city, ward, or legis-
lative district exclusively, such [appointment] form shall
be filed with the board [of election supervisors] of the
county or Baltimore City to which the election is limited,
instead of with the Secretary of State.” Under this provi-
sion such judicial candidates who are running only in Bal-
timore City or in one county need not file their appointment
of a treasurer with you. However, all candidates for a
judgeship who are to be elected at-large from judicial
circuits (other than Baltimore City) must file their appoint-
ment forms with you.

Revised Section 26-11 (a) provides that the report of
contributions and expenditures shall be filed with the
“Board [of election supervisors] of the county or Balti-
more City in which the candidate resides, except that the
report or statement of a candidate for State-wide office or
for United States Senator or Representative in Congress
shall be filed with the Secretary of State”. Under the pro-
visions of this section such reports of contributions and
expenditures need not be filed with you since these candi-
dates are not running for State-wide office.

FRANCIS B. BURCH, Attorney General.
LEwIS A. NOONBERG, Assistant Attorney General.
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ELECTIONS—JUDGES—CONSTITUTIONAL LAW-—ELECTIONS—
WHERE JUDGE SERVING UNDER GUBERNATORIAL AP-
POINTMENT DECLINES TO FILE AS CANDIDATE, VACANCY
IN OFFICE Is To BE FILLED BY OTHERS WHO HAVE
DuLY FILED FOR SAID OFFICE—IF, HOWEVER, SUCH A
JUDGE SHOULD RESIGN His OrFFICE PRIOR To ELECTION
DAY, THE VACANCY MUST BE FILLED BY GUBERNA-
TORIAL APPOINTMENT.

July 16, 1968.
Mry. Peter Parker

By recent letter, you have asked our opinion on a ques-
tion concerning vacancies for the office of Judge of the
Supreme Bench of Baltimore.

In your letter you advised us that three members of the
Supreme Bench are serving under gubernatorial appoint-
ment, and will seek their first elective term of office in the
general election of 1968, under the provisions of Section 5,
Article 1V of the Constitution of Maryland. Each of these
judges has filed in the primary election of the two major
political parties, and at least four other individuals, not
sitting judges, have similarly filed as candidates for these
judicial offices.

Your question to us does not directly concern the three
positions of Judge of the Supreme Bench referred to above,
but, rather, concerns the office of Associate Judge of the
Supreme Bench now held by the Honorable Joseph R.
Byrnes. Judge Byrnes was elected to the Supreme Bench
for a term of 15 years at the general election of 1952. On
the expiration of that term, he was reappointed by Gov-
ernor Agnew on November 7, 1967, as an “Associate Judge
of the Supreme Bench of Baltimore City until the next
general election of November 1968”. Judge Byrnes did not
file as a candidate for reelection at the forthcoming elec-
tions, and you ask us when he will have vacated his office
and how and when his successor will be elected.
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We believe it abundantly clear that the office of judge
now held by Judge Byrnes is to be filled at the general
election of 1968, from among the candidates who have filed
for the judicial offices which will appear on that election
ballot. That is to say, in the present posture of this matter,
there will be four offices of associate judge of the Supreme
Bench for nomination in the primary election of September
and the general election in November. We reach this con-
clusion because the Governor’s commission to Judge Byrnes
of November 7, 1967 is a commission as contemplated by
the provisions of Section 5, Article IV of the Constitution
dealing with judicial vacancies. That section states, in per-
tinent part:

“Upon every occurrence or recurrence of a
vacancy through death, resignation, removal, dis-
qualification by reason of age or otherwise, or
expiration of the term of fifteen years of any
judge, or creation of the office of any judge, or in
any other way, the Governor shall appoint a per-
son duly qualified to fill said office, who shall hold
the same until the election and qualification of his
successor. . . . His successor shall be elected at
the first biennial general election for Representa-
tives in Congress after the expiration of the term
of fifteen years (if the vacancy occurred in that
way) or the first such general election after one
year after the occurrence of the vacancy in any
other way than through expiration of such term.”

The election of November 1968 being the biennial general
election made applicable by the Constitution, Judge Byrnes
shall hold office until his successor is elected and qualified
at said election. Had Judge Byrnes chosen to file as a can-
didate, he would have been eligible to succeed himself; but
since he did not choose to file, his successor shall be chosen
from among those candidates who did duly file for that
office.

All of the above, in our opinion, is readily manifest from
an examination of the Constitution. You ask one further
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question, however, which poses a more difficult problem, on
which we are pleased to give our views. You ask us whether
the procedure outlined above would be changed in any
material way, if Judge Byrnes should resign his judicial
office and retire, prior to the general election. This is, of
course, in the nature of a hypothetical question, but we are
assured that it is important to you and the candidates for
judicial office that our views be made known prior to the
statutory deadline for withdrawal as a candidate, which
will occur on July 27th next. Because of all the unusual
circumstances of this case, therefore, we will give our views
on this question, despite its hypothetical nature.

It is our opinion that if Judge Byrnes should resign his
office and retire any time prior to the general election in
November, the Governor may then appoint a successor to
him, under the provisions of Section 5 of Article IV, The
person so appointed, in that contingency, would, under the
provisions of Section 5, hold that office until the general
election of 1970, at which time his successor (who could
be himself) would be elected for a term of 15 years. The
resignation of Judge Byrnes and the appointment of a
successor by the Governor, would, therefore, have the effect
of reducing from four to three the number of judicial
vacancies to be filled by the electorate of Baltimore City
at the general election of 1968. We advise you, therefore,
that if Judge Byrnes does not resign prior to the primary
election, the four candidates for each party receiving the
greatest number of votes shall be deemed nominated. If
Judge Byrnes should resign prior to the primary election,
however, and the Governor should fill that vacancy with an
appointee, only the three candidates for each party receiv-
ing the greatest number of votes shall be deemed nominated.

If Judge Byrnes should resign between the primary and
general elections, and the Governor should fill that vacancy
by appointment, then, notwithstanding the fact that each
party shall have nominated four persons for judicial office,
only the three persons receiving the greatest number of
votes shall be elected.
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We believe that our views on this question are fully sus-
tained by the opinion of the Court of Appeals in the case
of Hillman v. Boone, 190 Md. 606 (1948). In that case a
judge died, his successor was appointed, and the successor
resigned. A successor to the latter judge was appointed and
took office on March 9, 1948—less than a year prior to the
general election of 1948. The Appellant, Hillman, sought to
file as a candidate for nomination for the judgeship in the
primary election of 1948. Election officials refused to place
his name on the ballot, contending that no judgeship was to
be contested at that election, since the judge then serving
by appointment would not, by the general election day,
have held his office for more than one year. The Appellant
sought mandamus to compel the Board to place his name
on the ballot. The circuit court dismissed the petition and
petitioner appealed. The Court of Appeals affirmed.

Judge Markell, speaking for a unanimous court, inter-
preted the appropriate sections of the Constitution and, in
our view, completely disposed of the question which you ask.
The Court discussed the meaning of the phrase “[u]pon
every occurrence or recurrence of a vacancy through death,
resignation, removal, disqualification by reason of age or
otherwise, or expiration of the term of fifteen years of any
judge, or creation of the office of any judge, or in any other
way”’, and held that upon every occurrence of a vacancy,
in any way, a judge shall be appointed, to hold office until
the election and qualification of his successor; and that the
successor in question shall be elected after one year after
the occurrence of the vacancy.

Applying this reasoning to your hypothetical question,
we believe it beyond argument that a vacancy which might
occur by the resignation of Judge Byrnes would be such
a vacancy as is contemplated by the provisions of Section
5, Article IV of the Constitution. Notwithstanding the fact
that the term of office of Judge Byrnes would expire imme-
diately subsequent to the November general election, his
resignation from office prior to that election does create a
vacancy, and the Constitution clearly gives the Governor
the right to appoint a person, duly qualified, to fill any
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vacancy in the office of judge. That same section (Section 5
of Article IV), with equal clarity, provides that the person
so appointed shall hold that office until the first biennial
general election for Representatives in Congress after one
year after the occurrence of the vacancy. Without a com-
plete reversal of its decision in Hillman v. Boone, supra,
we cannot conceive of the Court of Appeals holding any
view other than that expressed herein.

We are not unmindful of the fact that the law, as we
view it, will cause those now seeking judicial office and you
and your subordinates who are charged with preparing the
primary and general election ballots considerable confusion
and uncertainty. Yet, in our view of the Court of Appeals
decision in Hillman, there is no way of resolving that uncer-
tainty at this time. We call to your attention the fact that
a somewhat similar situation faced the Court in Hillman,
and the Court noted :

“Appellant asserts that before Judge McWil-
liams’s resignation became effective he filed his
certificate of candidacy and thereby created a
‘contest’, which cannot be ‘frustrated’ by Judge
McWilliams’s resignation, This is a pointless con-
tention. A candidate for office cannot acquire
under the election laws a right contrary to the
constitution. . . ”. 190 Md. 606, 612.

FrANCIS B. BURCH, Attorney General.
ROBERT F. SWEENEY, Deputy Attorney General.
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ELECTIONS—ABSENTEE BALLOTS—MAY BE SENT AND RE-
TURNED POSTAGE FREE UNDER FEDERAL LAW.

July 23, 1968.

My, Peter Parker.

By recent letter you have submitted to us a sample of an
envelope to be used by your Board in sending absentee
ballots to those Maryland residents who qualify for same,
and a similar envelope to be used by such residents when
returning the ballots to your agency. These envelopes con-
tain a notation in the upper right hand corner, “Free of
postage, including air-mail (absentee ballot).”

You ask us whether or not such envelopes may be sent
postage free, and, assuming that they may be so sent,
whether the form you utilize is satisfactory for that pur-
pose.

Please be advised that the Federal Absentee Ballot Voting
Aggistance Act of 1955 provides that official post cards, bal-
lots, voting instructions, and necessary envelopes, whether
transmitted individually or in bulk, shall be free of postage,
including air-mail postage. (Title 50, USCA 1472).

In addition the Superintendent of Mailing Requirements
at the U. S. Post Office in Baltimore has advised us that
their office processes these ballots free of postage. The
postal regulation concerning this is found in Postal Manual,
Section 137.6.

We believe, therefore, that the sample envelopes which
you have submitted to us are in proper form under federal
requirements.

FraNcIs B. BURCH, Attorney General.
ROBERT F. SWEENEY, Deputy Attorney General.
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ELECTIONS — PUBLICATION OF NOMINATING PETITION —
WHETHER NEWSPAPER IS A “DAILY NEWSPAPER OF
GENERAL CIRCULATION THROUGHOUT THE STATE” IS A
FACTUAL QUESTION FoR DETERMINATION BY THE SEC-
RETARY OF STATE, OR APPROPRIATE ELECTION BOARD.
No REASON EXISTS WHY SECRETARY OF STATE MAY
NoT FIND “THE DAILY RECORD”’ To BE SUCH A NEWS-
PAPER.

August 5, 1968.
Honorable C. Stanley Blair.

By recent letter, you advised us that certain nominating
petitions have been filed with you for statewide office, and
you ask our views on the requirements of law relating to
the publication of the names of all signers to such petitions.

The statutory requirement for such publication is con-
tained in Section 7-2 of Article 33 of the Annotated Code
of Maryland (1967 Repl. Vol.), which states, in pertinent
part:

“Within thirty days after the filing of any nomi-
nating petition, the Secretary of State, in cases of
such petitions filed with him, shall cause to be
published at least once in a daily newspaper of
general circulation throughout the State, the names
of all signers of any such petition, together with
an explanation of the nature of any such petition
to which said persons’ names are affixed. . .. The
cost of such publication shall be paid prior to such
publication by the nominee whose name is to be
entered on the ballot; and if the cost is not paid,
the name of the nominee shall not be printed on
the ballot.”

You advise us that you contemplate publishing the names
on the nominating petition in “The Daily Record” and ask
us if “The Daily Record” is a “daily newspaper of general
circulation throughout the State”, within the meaning of
the above statute.
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From our examination of the statute and the leading
Maryland case on this point, we believe that this is a ques-
tion of fact that you, in the first instance, must determine.
Your findings on this question, in our opinion, can only be
disturbed by a reviewing court if the court should find that
you have abused the discretion vested in you in this matter.

“The Daily Record” is a newspaper published six days a
week by the Daily Record Company of Baltimore. We
have reviewed a letter to us from R. Curzon Hoffman, III,
Vice-President of that Company, in which Mr. Hoffman sets
out certain pertinent information relating to the circulation
of that publication and the type of news information and
advertisements contained therein. Appended to his letter
is a list of the various post offices in Maryland which receive
that publication daily. We do not suggest that you are
bound to accept Mr. Hoffman’s views as to whether “The
Daily Record” is a daily newspaper, but his letter does
contain information of interest on that point.

Of additional interest, we believe, is the fact that in 1954,
in a State senatorial contest, and in 1966, in a gubernatorial
contest, names on a nominating petition were, in fact, pub-
lished in “The Daily Record”, under antecedent statutes to
the one now before you.

In the recent case of Van Gorder v. Board, 229 Md. 437,
the Court of Appeals dealt with a statute which required
the publication of nominating petitions for a countywide
office ““. . . at least once in a newspaper of general circula-
tion throughout the County . ..”. The Court said, at 441 :

“. .. It has been stated that whether a newspaper
is one of ‘general circulation’ is a matter of sub-
stance, not merely of size: it is one that circulates
among all classes and is not confined to a particu-
lar class or calling in the community, and it is a
term generally applied to a newspaper to which
the general public will resort in order to be in-
formed of the news and intelligence of the day,
editorial opinion, and advertisements, and thereby
to render it probable that the notices or official
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advertising will be brought to the attention of the
general public. 66 C.J.S., Newspapers, § 4, p. 26.”

The above test, applied to “The Daily Record” according
to the information supplied by Mr. Hoffman, could very
well lead to the conclusion that said publication is a daily
newspaper of general circulation throughout the State. We
could not say, therefore, that you would be In error to
cause the names on the nominating petition before you to
be published therein.

We also point out to you, however, that if you believe
some other publication would better serve the purpose of
the statute, you are free to utilize such other publication,
whether you find “The Daily Record” to fall within the
statutory classification of a daily newspaper, or not. The
mere fact that publication in “The Daily Record” might be
more economical than publication in other newspapers is
not, in itself, sufficient to require you to publish the names
in “The Daily Record”.

It is our hope that the information contained herein is of
some interest to you. Please do not hesitate to call on us if
we can assist you further.

FRrANCIS B. BURCH, Attorney General.

ROBERT F. SWEENEY, Deputy Attorney General.
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ELECTIONS—NOMINATING PETITIONS— PRIMARIES— MARY-
LAND LAW DoOES NoT DISQUALIFY PERSONS SIGNING
NOMINATING PETITIONS FROM ALSO PARTICIPATING IN
PrIMARY ELECTIONS.

September 5, 1968.
Mr. Peter Parker, President.

We have at hand your letter of September 3rd in which
you ask us certain questions pertaining to the eligibility to
vote in the primary election of those persons who have
signed nominating petitions.

Specifically, you advise us that some 80,000 persons have
signed a nominating petition to cause the name of a can-
didate for the United States Senate to be placed on the
General Election Ballot. You ask us whether these signers
remain eligible to vote for any of the Senatorial candidates
whose names will appear on the ballot at the forthcoming
primary election.

At the outset we note briefly the purpose of primary
elections and of nominating petitions. Both of these devices
are methods established by Maryland law by which the
voters of this State may cause to be placed on the General
Election Ballot the names of candidates for public office.

Article 33 of the Annotated Code of Maryland (1967
Supplement), provides in Section 5-1 that primary elec-
tions shall be conducted so that those political parties which
at the previous General Election polled 10% or more of
the entire vote cast in the State may nominate their can-
didates for public office.

That same Article, in Section 7-1, further provides that
a candidate for any public office who is neither a candidate
of a party whose nominee must be nominated by primary
election, nor a registered member of such a party, may be
nominated by petition. That section makes provision for
the form of said petition and requires that it shall be signed
by not less than 8% of the registered voters who are
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eligible to vote for the office for which the nomination by
petition is sought.

A third method of nomination, by primary meeting, is
also permitted under Maryland law, in Section 6-1 of Article
33. Since nomination by this method is in no way applicable
to the question you ask, we will not comment further on
this method of nomination.

You point out that Section 7-1 (d), entitled “Restrictions
on Signers”, states:

“No person shall join in nominating more than
one nominee for each office to be filled; nor shall
any person sign more than once for the same

. nominee for an office.”

You ask us whether this section amounts to a legislative
mandate that no person who has signed a nominating peti-
tion for a public office shall be permitted to vote in the
primary election of either political party for that same
office.

It is obvious that there is a certain injustice and inequity
in permitting persons who have signed a nominating peti-
tion to also participate in a primary election of either
political party for that same office. We make this statement
because we believe it obvious that to permit such a signer
to also vote at a primary is tantamount to permitting him
to vote twice. The purpose of the primary election is to
cause a candidate’s name to appear on the General Election
Ballot. The purpose of a nominating petition is also to
cause the name of a candidate to appear on the General
Election Ballot. To permit one citizen to exercise both of
these devices would appear to be as inherently unfair as
it would be to permit a citizen to vote in both the Demo-
cratic and Republican primaries.

We have found no decision of the Court of Appeals of
Maryland bearing on the question under discussion, but in
the brief time available to us to research the matter, we
have found that the great weight of out-of-state authority
supports the view that a person who has voted in a pri-



216

mary election is disqualified from being a signer to a nomi-
nating petition for that same office, and vice versa. See, for
example, Cavender v. Board of Supervisors of Pima County,
333 P. 2d 967; Eastwood v. Donovan, 105 NW, 2d 686;
Katz v. Fitzgerald, 93 P. 112, and Sullivan v. Cohen, 44
N.Y.S. 2d 280. See also 29 C.J.S., Elections, Section 110
and 25 Am. Jur. 2d, Elections, Section 173.

We believe the reasoning of these cases to be correct, and
we believe that such should be the law in Maryland.

We are, however, mindful of the fact that it is not our
function to make the law, as that role is properly delegated
by our Constitution to the General Assembly. Indeed, in
each of the cases cited above from other j urisdictions, there
existed a strong specific statutory prohibition against one
individual voting in a primary election and also signing a
nominating petition for the same office upon which he had
voted. Despite what we believe to be the legislative intent
in enacting Section 7-1 (d), we cannot categorically state
that the Maryland Legislature has sufficiently forbidden a
citizen to vote in a primary, if he has signed a nominating
petition for the same office. It could well be argued that the
language of Section 7-1 (d), that “[n]o person shall join
in nominating more than one nominee for each office to be
filled”, refers to nomination by any means—by primary, or
by nominating petition. Yet, it could be equally well argued
that the language of that subsection, contained, as it is, in
the section dealing with nomination by petition, might be
a legislative injunction only against one individual signing
more than one nominating petition for the same office. If
such were, in fact, the case, there is authority for the
proposition that such a limited restriction would not oper-
ate to bar a person who has signed a nominating petition
from also participating in a primary for the same office.

In State ex rel. Blydenburgh v. Burdick, 46 P. 8564, the
Supreme Court of Wyoming held that a statute barring an
individual from signing more than one nominating petition
for the same office was not sufficient to bar an individual
who had signed a nominating petition from voting in the
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primary election. This is, as we have stated above, a minor-
ity view—but we have no way of saying, with assurance,
that the Court of Appeals of Maryland would not interpret
the provisions of Section 7-1 (d) as the equivalent of the
Wyoming statute discussed in Blydenburgh, and reach a
conclusion similar to the Supreme Court of that State.

Furthermore, we are aware of the fact that our decision
on this point, if contrary to a decision ultimately reached
by the Court of Appeals of Maryland, could lead to the
disenfranchisement of some 80,000 citizens of this State.
We are further mindful of the fact that the time remaining
before the General Election is scarcely sufficient for a full
legal test of the questions herein presented, either at the
nist prius level, or before the Court of Appeals. There is
the further complicating factor that it would be difficult, if
not impossible, to enforce, at this late date, a decision that
those persons who had signed a nominating petition for
United States Senator had thereby become disqualified from
voting in the primary election for that same office. Obvi-
ously, by any standards, those persons would not be dis-
qualified from voting for other offices which will appear on
the Primary Election Ballot, We can think of no effective
device that would permit an individual to vote for all offices
other than Senator which would not either violate the
secrecy of his ballot, or require the expensive, time-con-
suming, and now impracticable procedures of setting up
separate voting machines, or providing separate paper bal-
lots, from which the office of United States Senator would
be omitted.

In view of the lack of absolute clarity as to the meaning
of Section 7-1 (d), and in view of the seemingly insoluble
practical problems that would arise from a decision at this
late hour that petition signers could not participate in the
primary election, we advise you that those persons should
be permitted to vote at the forthcoming primary election.
We shall, however, immediately call to the attention of the
General Assembly of Maryland the inconsistency of permit-
ting such individuals to twice participate in the nominating
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process. We will recommend to the General Assembly that
that body direct its attention to this situation and resolve
the doubts which now exist, by the enactment of a law
which will categorically state whether individuals who have
signed a nominating petition may also participate in a
political party primary for the same office.

FRANCIS B. BURCH, Attorney General.
ROBERT F. SWEENEY, Deputy Attorney General.
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ELECTIONS—SECRETARY OF STATE—ELECTIONS—FAIR ELEC-
TIONS PRACTICES ACT—CONTRIBUTIONS BY PERSONS
WHO ARE NoT CANDIDATES—APPLICATION OF THE
MONETARY LIMITS.

September 30, 1968.
Honorable C. Stanley Blair.

In your recent letter you have made certain inquiries con-
cerning the proper construction of Section 26-9 (b) of
Article 83 of the Annotated Code of Maryland. Section 26-9
(b) provides as follows:

“It shall be unlawful for any individual or cor-
poration, either directly or indirectly, to contribute
any money or thing of value greater than twenty-
five hundred dollars ($2,500.00) in any primary
or general election.”

Your first inquiry is whether a single contributor may
contribute $2,500.00 in the primary and then make an addi-
tional $2,500.00 contribution in the general election which
follows. We view Section 26-9 (b) as authorizing a maxi-
mum contribution of $2,500.00 for each election. As noted
in Section 26-9 (b), the $2,500.00 maximum applies to “any
primary or general election.” Where the disjunctive word
“or” is used, we cannot construe it to impose a conjunctive
or combined maximum for both the primary and general
election. If the Legislature wanted to limit contributions to
a maximum expenditure of $2,500.00 for both elections com-
bined, it could certainly have done so expressly.

Your second inquiry is whether a single contributor may
contribute $2,500.00 to as many candidates as he may wish
in any one primary or general election. We are of the
opinion that Section 26-9 (b) places a maximum contribu-
tion limit of $2,500.00 for each contributor in each election.
Compare the present section to Section 26-9 (b) of Article
33 as it existed prior to the 1968 amendments where the
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maximum contribution allowed was $2,500.00 “to any can-
didate, party, or proposition, in any primary or general
clection.” (See also Section 219 (b) of Article 33 as it
existed prior to the 1967 amendments.) This becomes even
more apparent when we consider the fact that the amend-
ment to Section 26-9 (b) as proposed by the Legislature in
Chapter 613 of the Laws of Maryland, 1968, had the words
“to any candidate, party or proposition” and these words
were stricken from the amendment prior to its passage by
the Legislature. It is important to note that Section 26-9
(b) now imposes the limit on the contributor for the par-
ticular election, and not on the contributor with respect to
a particular recipient. Therefore, a contributor may not
contribute any more than $2,500.00 in each election even if
he desires to contribute to various candidates who may or
may not be opposing each other. Of course, a contributor
may divide this maximum contribution in any manner he
sees fit.

Your third inquiry is whether there is any limitation on
the amount of money a Maryland resident may contribute
during a primary or general election to a candidate running
for national office. Although with respect to a candidate for
national office the limitation applies only to contributions
made in Maryland, or to committees acting on the candi-
date’s behalf in Maryland, we are of the opinion that Sec-
tion 26-9 (b) places a maximum limit on the amount of
political contributions which a Maryland resident may
make. As you know, the term “election” as defined in Sec-
tion 1-1 (6) of Article 33 includes elections for national
as well as state office and, therefore, we are of the opinion
that such a limit would apply to contributions to or on be-
half of candidates in national elections.

Your final inquiry asks whether the cost of tickets to
political fund raising affairs must be considered as a part of
total contributions allowed. We are of the opinion that the
purchase of such tickets is to be considered as a campaign
contribution and, therefore, to be included in determining
whether or not the maximum contribution has been ex-
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ceeded. We refer specifically to Section 26-7 (b) (1) which
recognizes that the purchase of such a ticket necessitates
the issuance of a campaign contribution receipt if the cost
of the ticket is $51.00 or more.

FRrRANCIS B. BURCH, Attorney General.
LEWIS A. NOONBERG, Assistant Attorney General.
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ELECTIONS—SECRETARY OF STATE—NOMINATING PETITIONS
—EFFECT OF INVALIDITY OF ONE SIGNATURE ON THE
AFFIDAVIT ATTACHED—EFFECT ON REMAINING SIGNA-
TURES.

October 3, 1968.
Honorable C. Stanley Blair.

In your recent letter you request our advice concerning
the possible effect which an invalid signature would have
on a separate sheet of a nominating petition. Specifically
you inquire as to whether certain signatures found to be
invalid either by yourself or by the various boards of
election supervisors cause the affidavit attached to the sheet
on which the invalid signatures are found, to be false and
to thereby destroy the presumption of validity of all of the
signatures contained on that sheet. Your inquiry relates, of
course, to the discussion by the Court of Appeals of the
effect of an invalid signature on a referendum petition in
Tyler v. Secretary of State, 229 Md. 397 (1962). In your
letter you note that some signatures may have been de-
clared invalid because either:

1. The signer was not a registered voter, or

2. The signature was different from that on
the voting records, or

3. The signature failed to comply with the for-
mal requirements of Section 7-1 of Article 33, or

4. The signature failed to include the proper
designation of the signer’s precinet or district.

The critical language is contained in Section 7-1 (¢) of
Article 83 of the Annotated Code of Maryland. That section
provides in part:

“Every such paper shall be accompanied by an
affidavit or affidavits made before a justice of the
peace, notary public or other officer authorized to
take oaths under the laws of this State, by one or
more persons known personally to the justice,
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notary public or other officer, and so certified by
him and signed by the affiants, to the effect that
the signers are known to such affiant or affiants
to be registered voters of the precinct as set forth
in said petition, and that the said affiant or affiants
personally saw the signers, in regard to whom he
or they make oaths, sign such paper.”

The affidavit then must affirm that the signers are known
to the affiant to be registered voters of the precinct or
district as set forth in the petition and that the affiant
personally saw the signers sign.

Initially we point out that only where the signer was
not a registered voter or not a registered voter of the
precinct or district listed could there be any challenge to
the affidavit and through the affidavit to the remaining
signatures covered by that affidavit, because the other
stated reasons for invalidity of a signature do not affect
the affidavit in any way or show it to be false. The issue
then arises as to what effect is to be given to the other
signatures covered by an affidavit where one of the signers
is shown to be not a registered voter or not a registered
voter of the precinet or district listed in the petition.

In Tyler v. Secretary of State, supra, the Maryland Court
of Appeals in considering the effect of the falsity of the
affidavit with respect to one signature on a referendum
petition held:

“We do not go so far as to hold, as we under-
stand the appellant to contend, that proof of the
falsity of the affidavit as to some signers renders
invalid, in the sense of being a nullity, the entire
paper or part of the petition it purports to verify.
We hold, however, that if the circulator of a refer-
endum petition in this State makes affidavit that,
of his own personal knowledge, the signers of the
petition which he has circulated are registered
voters of the State, and the County, as set opposite
their names when, in fact, he has no such personal
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knowledge, the falsity of his affidavit gives rise,
at least, to a presumption of fraud. * * * Upon
proof of the falsity of the affidavit, the prima facie
presumption of the validity of the petition, or a
sheet thereof, ostensibly verified by the affidavit,
must fail, along with all the signatures thereon,
and the burden is cast upon the proponents of
the referendum to affirmatively show that the re-
maining signatures on such petition or sheet there-
of are genuine and bona fide and that the signers
are registered voters as required by law.” (PP.
405-406).

In considering the applicability of the Tyler case to the
issues raised here two points must be observed.

First, as the Court noted in Tyler:

“While the principle that provisions governing
referendum petitions are to be liberally construed
is generally accepted, it has been pointed out in
People v. Kelly, 294 Mich. 503, 293 N.W. 865, that
cerfain jurisdictions, including that state, have
adopted the view that the referendum is a con-
cession to an organized minority and a limitation
upon the rights of the people.

“The exercise of the right of referendum is
drastic in its effect. The very filing of a petition,
valid on its face, suspends the operation of any of
a large class of legislative enactments and pro-
vides an interim in which the evil designed to be
corrected by the law may continue unabated, or
in which a need intended to be provided for, may
continue unsatisfied. * * *

“We believe that it is clear, in any case, that
the stringent language employed in Section 4 of
the Article shows an intent that those seeking to
exercise the right of referendum in this State
must, as a condition precedent, strictly comply
with the conditions preseribed.” (P. 402).
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Therefore, in judging whether the constitutional mandates
with respect to referenda petitions have been satisfied the
rule of strict compliance must be observed.

Secondly, the affidavit attached to the referendum peti-
tion must affirm that the affiant knows of his own personal
knowledge that every signature on the petition is genuine
and bona fide, and that the signers are registered voters
of Maryland and of Baltimore City or a county as set
opposite their names. As the Court also noted in Tyler, the
knowledge required of the affiant with respect to a refer-
endum petition must be personal ; that is it must be original
and not dependent on hearsay. Therefore, since the ques-
tion of whether or not a person is a registered voter is a
matter of fact to be determined from an examination of
the lists of registered voters kept by the supervisors of
elections, where a signer of such a petition is found not
to be a registered voter, the affidavit is false and the prima
facie presumption of the validity of the petition is destroyed.
The burden then is on the petitioners to prove the validity
of the petition.

The crucial issue then is the extent to which this analysis
is applicable to a nominating petition. While we do not, in
this opinion, undertake to define and establish the extent
of the relationship between the two types of petitions, we
are of the opinion that, absent other factors indicating
fraud, the existence of one or two signatures on a nominat-
ing petition sheet which prove to be of persons who are
not registered voters does not destroy the prima facie valid-
ity of the remaining signatures on that nominating petition
sheet, especially where the remaining signatures have been
verified by the boards of election supervisors.

It must be remembered that the right of referendum,
whereby an act passed by the General Assembly may be
suspended, is, as the Court of Appeals has noted, “a con-
cession to an organized minority and a limitation upon the
rights of the people”, and therefore available only after
strict adherence to the conditions precedent. No such situa-
tion prevails with respect to nominating petitions. The
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nominating petition is merely one of the three ways by
which a candidate may get himself nominated for a par-
ticular office. Of course, there is no doubt that the purpose
of the requirements of the affidavit on a nominating peti-
tion is to protect against the fraudulent obtention of signa-
tures, and of course every effort must be made to insure
against such a possibility. However, where no showing of
fraud has been made and the signatures have been verified,
we do not believe that an error with respect to a particular
signer destroys the presumption of validity with respect to
the remaining signatures created by the assertions con-
tained in the affidavit.* To fail to include persons properly
qualified in the absence of a showing of fraud would create,
we believe, a serious question of infringement of the right
of suffrage.

While not essential to our position, we also point out that
we are not convinced that the validity of the affidavit on a
nominating petition has been destroyed where a signature
of a person not registered is found. Section 7-2 (¢) requires
that the affidavit show that the signers are “known to such
affiant”. The gection does not use the term “personal knowl-
edge”, which is defined and discussed in Tyler and which
is used in other parts of Section 7-2 (c¢), and in Article X VI,
Section 4 of the Maryland Constitution. It could well be
argued that in the absence of the term “personal”, knowl-
edge obtained by the affiant in good faith from secondary
sources, but which is wrong, would not make the affidavit
false.

FRANCIS B. BURCH, Attorney General.
LEWIS A. NOONBERG, Assistant Attorney General.

* It is interesting that the affidavit on a nominating petition does
not have to assert that of the affiant’s own personal knowledge the
signatures contained thereon are genuine and bona fide as does the
affidavit on a referendum petition.
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ELECTIONS: BALLOT ARRANGEMENT—CANDIDATES OF SAME
PAarRTY SHOULD BE PLACED ON BALLOT IN THE SAME
HORIZONTAL OR VERTICAL COLUMN, IN THE ORDER
SPECIFIED BY THE ELECTION LAws., THE COLUMNS
SHOULD BE PLACED ON THE VOTING MACHINE IN AL-
PHABETICAL ORDER, ACCORDING To THE SURNAME OF
THE CANDIDATE FoR THE HIGHEST OFFICE BEING
VOoTED ON IN THE PERTINENT ELECTION.

October 11, 1968,
Mr. Charles Dorsey.

By telephone conversation the afternoon of Wednesday,
October 9th, and by personal conference yesterday, Thurs-
day, October 10th, you have, on behalf of the Board of
Supervisors of Elections of Baltimore City, solicited our
views as to the proper form and arrangement of the names
of the candidates for public office on the ballot for the
General Election of November 5, 1968.

At our conference yesterday afternoon, you submitted to
us a ‘“Voting Machine Sample Ballot” prepared by your
staff, on which the candidates are listed as their names
would appear on the voting machines to be used in Balti-
more City, if this sample ballot were approved. On this
sample ballot the listing of the candidates is as follows:

OFFICES (titles of offices
being sought)

REPUBLICAN CANDIDATES (names of candidates
for that party)

DEMOCRATIC CANDIDATES (names of candidates
for that party)

AMERICAN CANDIDATES (names of candidates
for that party)

INDEPENDENT CANDIDATES (names of candidates
for that party)
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OFFICES (titles of offices
being sought)
JUDICIAL OFFICES (titles of pertinent ju-

dicial offices contest-
ed in this election)

JUDICIAL CANDIDATES (names of persons
contesting such judi-
cial offices).

It is our opinion that the form and arrangement of this
sample ballot is not in compliance with the laws of this
State, for the reasons hereinafter set out.

In considering whether the form and arrangement of this
voting machine sample ballot comply with the laws of this
State, we have carefully reviewed the provisions of Section
16-5 of Article 33 of the Annotated Code of Maryland (1968
Cum. Supp.). Subsection (a) of Section 16-5, titled “Alpha-
betical arrangement”, states, in pertinent part:

“The names of candidates for every office shall
be arranged alphabetically on the ballots according
to their surnames, under the designation of the
office; except that the names of the candidates of
each political party for President and Vice-Presi-
dent shall be grouped together, with the party
name at the right of the surnames under the
designation ‘Electors for President and Vice-Presi-
dent,” and arranged alphabetically in the order of
the surnames of the presidential candidates . . .”.

From an examination of this section alone, it would appear
that all candidates on the ballot are to be listed in alpha-
betical order. Section 16-5 (e), however, further provides:

“Grouping of names of all candidates of politi-
cal party.—The names of all candidates of a politi-
cal party shall appear on the ballots in adjacent
rows or columns containing generally the names:
of candidates nominated by such party . . .”.
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It is immediately apparent on examination of the sample
ballot submitted to us, that the form thereof is in com-
pliance with the requirements of Section 16-5 (e), but
ignores the mandate of Section 16-5 (a), requiring that
“It]he names of candidates for every office shall be ar-
ranged alphabetically on the ballots according to their
surnames”.

We are aware that there is an inconsistency between the
two requirements of an alphabetical listing and a columnar
listing by party. That is to say, if the candidates for every
office are to be listed in alphabetical order, it is not possible
in every instance to have those listings arranged so that
the names of the candidates of each political party shall
appear on the ballot in the same horizontal row or column
and be separated in vertical columns as to offices. While
recognizing the inconsistencies contained in these two sub-
sections of Section 16-5, it is our opinion that your Board
is required to comply with all provisions of the statute in
so far as is possible. Even though an alphabetical listing
cannot be completely followed throughout the ballot in gen-
eral elections without abandoning the columnar listing, we
believe that the Board is first required to assign positions
on the ballot in alphabetical order, according to the sur-
names of the candidates of each of the political parties for
the highest office being voted on in the pertinent election.
In intra-party listings and listings without party designa-
tion, the conflict here considered does not exist and precise
alphabetical arrangement of candidates is necessary. Sec-
tion 16-5 (¢) requires the following order for the listing
of offices on the ballot in this election:

President and Vice-President.

United States Senator.

United States Representative.
Associate Judge of the People’s Court.

o~

These offices are the only ones being contested by party
designation in the forthcoming election.
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In following this format, the second row on the machine
should be devoted to the candidates of the party whose
nominee for President of the United States ranks first in
the alphabet, namely the Democratic Party, since its can-
didate is Hubert H. Humphrey. The remainder of that row
should be devoted to the other candidates of that Party for
the remaining offices. The third row should be devoted to
the candidates of the party whose nominee for President
ranks next alphabetically, namely the Republican Party,
since its candidate is Richard M. Nixon, with the remainder
of that row being devoted to the other candidates of that
Party. The fourth row should be devoted to the candidates
of the party whose nominee for President ranks next alpha-
betically, namely the American Party, since its candidate
is George C. Wallace, with the remainder of that row being
devoted to the other candidates of that Party. In following
this format, the voting machine ballot would be set up as
follows:

OFFICES.....reeeeeses e

DEMOCRATIC CANDIDATES Humphrey
and
Muskie

REPUBLICAN CANDIDATES Nixon
and
Agnew

AMERICAN CANDIDATES Wallace
and
Griffin

The remainder of the ballot should be set out in the form
of the sample ballot you submitted to us.

You have advised us that the form and arrangement
which we say the law requires differs from the form and
arrangement used by your Board in previous elections. You
have submitted to us, for example, the general election
ballots utilized in the gubernatorial election of 1966 and
the presidential election of 1964. In each of these instances,
the alphabetical listing of the candidates for the highest
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office was ignored, but a columnar listing of candidates of
the same political party was followed. Our research does
not disclose any prior opinion of this office on the correct-
ness of the form of ballot utilized in these elections dealing
with this specific question. To cur knowledge, the views of
this office have never before been sought on the question
now presented. We find it unnecessary to decide whether
the form and arrangement of the ballots used in elections
prior to July 1, 1967 were proper and legal, because the
election laws of this State were generally revised as of
that date. It may very well be argued that under antecedent
statutes the form and arrangement of the general election
ballots of 1964 and 1966 were legally permissible. Assum-
ing, arguendo, that such is the case, we would note that at
that time, the election laws of this State contained separate
provisions for the form and arrangement of ballots for vot-
ing machines and that of paper ballots. In 1964 and 1966
the form and arrangement of voting machine ballots was
governed by the provisions of Section 122 of Article 33 of
the Annotated Code of Maryland (1957 Ed.). That section
specifically required a columnar listing of the candidates of
the same political party, but did not specifically require the
alphabetical listing of candidates now required by the pro-
visions of Section 16-5 (a). Section 122 (a) of the old law
dealing with ballot labels did incorporate by reference the
provisions of Section 94 of Article 33, dealing with the
form and arrangement of the names of candidates on paper
ballots. Although Section 94 contained a requirement that
the names of candidates be listed in alphabetical order, its
incorporation into Section 122 (a) was, by Section 122 (a),
subject to a number of exceptions, one of which related to
party columns peculiar to machine ballots. It would appear
that in the elections of 1964 and 1966, and even prior
thereto, your Board made a determination that the columnar
listing requirement of Section 122 must be followed, and
that the alphabetical requirements of Section 94 were not
pertinent to voting machines.

You have advised us that in elections prior to July 1,
1967, the political party controlling the Board of Election
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Supervisors of Baltimore City placed first on the ballot the
candidates of their own party, without regard to the party
whose principal candidate was first in order alphabetically.
Whatever the legality of such a procedure under the old
law, we believe it plainly illegal under the revised election
statutes of this State. The 1967 revision of the election laws
consolidated the provisions of paper ballots and voting
machine ballots, repealing the separate requirements per-
taining thereto and enacting, instead, the present Section
16-5 which we have hereinabove quoted. The obvious legis-
lative intent in repealing the separate requirements for
paper ballots and voting machine ballots and enacting the
single requirement was that the same form and arrange-
ment prevail for both, in so far as possible. We find no
reason why the form and arrangement we approve herein
is not equally applicable to both the voting machine and
paper ballots.

In attempting to reconcile the somewhat inconsistent pro-
visions of Section 16-5 we have tried to adhere to the
principle that position on the ballot should be made without
preference to political affiliation, or without consideration
being given to which political party has a majority repre-
sentation on the Board. It is our intention herein to deal
with the present statute in such a way that in this election,
and in all future elections under it, position on the ballot
shall be determined by observance of alphabetical listing
requirements compatible with columnar party arrange-
ment, rather than by any political considerations.

We would also point out that our views on the need for
alphabetical listing of the candidates are in accord with
those of the Secretary of State, who has just supplied to
each election board in this State a sample form ballot to be
used for those non-resident voters who are entitled to vote
for the offices of President and Vice-President, alone, under
the provisions of Article 33, Section 28-1 et seq.

Francis B. BURCH, Attorney General.
THOMAS A. GARLAND, Assistant Attorney General.
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ELECTRICAL EXAMINERS

LICENSES — UNLICENSED INDIVIDUAL MAY NoOT OPERATE
BUSINESS OF MASTER ELECTRICIAN WHERE MASTER
ELECTRICIAN OFFERS ONLY FINANCIAL SUPPORT.

March 13, 1968.
My, James A. Johns, Jr.

This is in reference to your recent inquiry wherein you
ask whether or not an individual, who is lawfully licensed
by the Board and who owns an electrical contracting busi-
ness, may hire an unlicensed person to operate that busi-
ness for him. It is our understanding that the licensed
person will contribute only financial support to the business
and that no licensed person will control any of the work.

This matter is controlled by Section 490 of the Charter
and Public Local Laws of Baltimore City (1949 Edition),
as amended by Chapter 450 of the Laws of Maryland
(1957), which provides as follows:

“Nothing in this subtitle shall be construed to
prevent any person from doing or performing the
kinds of work enumerated in Sections 483 and
483A of this subtitle, provided that such work is
performed under the direction and supervision of
a duly licensed Master or Maintenance Electri-
cian; but no such work shall be performed except-
ing under such direction and supervision of a
duly licensed Master or Maintenance Electrician,
and the said licensed electrician shall be respon-
sible for any and all work so done under his direc-
tion and supervision.” (Emphasis supplied).

We believe that the key to this matter is the use of the
words of “direction and supervision” above. Their use was
discussed in 22 Opinions of the Attorney General 306
(1937) wherein the Board had raised the question as to
whether or not a general building contractor could law-
fully install electrical equipment, provided he employed a
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master electrician to obtain a permit for him, make inspec-
tion of the work and act in a capacity described as “elec-
trical consultant”, In the opinion Attorney General Herbert
R. O’Conor and Assistant Attorney General Charles T.
LeViness had this to say:

[

‘. .. In our judgment the term ‘direction and
supervigion’ means that the master electrician
actually must direct and supervise the work; the
statute is not gratified when a master electrician
merely lends his name to a contract for the pur-
pose of obtaining the permit. Of course, there
must be some elasticity in the application of this
term; and common sense and ordinary business
judgment must control your Board in passing
upon the facts of each case. We do not mean, for
instance, that the master electrician must be phy-
sically present during the entire period of the
installation; but we think the statute is not grati-
fied unless the master electrician actually lays out
the work for his subordinates and directs the
mstallation in all of its material aspects. You
must bear in mind that the master electrician is
required to post a bond, running in favor of the
owner of the property upon which the work is
being done, and conditioned upon ‘faithful per-
formance of any and all work entered upon or
contracted for by said master electrician.” For his
own protection the master electrician should want
to watch closely the work done under his direction,
since he and his bond are liable for any want of
skill on the part of his subordinates or failure to
use suitable or proper material in the performance
of any work contracted for or undertaken. . . .”

“In the case stated by you the electrical work is
being installed under the supervision and direction
of an electrical foreman who is not a licensed
master electrician. You state that the only pur-
pose served by the master electrician is to obtain



235

the permit from the City, since an unlicensed per-
son may not obtain such permits, and from time to
time make inspections of the work and offer sug-
gestions. It is our view that such an operation does
not comply with the law. However, we believe that
whether a particular job is being ‘supervised and
directed’ by a master electrician is a question of
fact for your Board to determine, under all the
circumstances of a given case. We can do no more
than lay down general principles and leave to your
Board the duty of applying them in given in-
stances.” (Emphasis supplied).

We believe that the above opinion is applicable to the
present case, and following the reasoning therein, we must
conclude that mere financial support to the business is not
sufficient “direction and supervision” to satisfy the statute.
In our judgment, therefore, the arrangement in the instant
case is unlawful,

FRrRANCIS B. BURCH, Attorney General.
JAMES R. KLEIN, Assistant Attorney General.
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ELECTRICAL EXAMINERS—LICENSES—INDIVIDUAL OR FIRM
WHICH SOLICITS OR AUTHORIZES OTHERS TO SOLICIT
BUSINESS TO D0 ELECTRICAL CONTRACTING MUST HAVE
MASTER ELECTRICIAN’S LICENSE.

March 14, 1968.
Myr. James A. Johns, Jr.

This is in reference to your recent inquiry wherein you
ask whether or not an individual or firm may solicit busi-
ness to install, erect or repair electrical wires, ete., or to
perform other electrical contracting, without first having
obtained a master electrician’s license from the State Board
of Electrical Examiners and Supervisors. It is our under-
standing that the firm or individual is the one to perform
the work being solicited and is not merely an agent of a
duly licensed firm or individual.

Section 484 of the Charter and Public Local Laws of
Baltimore City (1949 Edition), as amended by Chapter 450
of the Laws of Maryland of 1957, provides that:

“Before any person, firm or corporation shall
hereafter engage in the work or business of a
master or maintenance electrician in Baltimore

City, as defined in this subtitle . . . such person,
firm or corporation shall apply to said board for
a license as herein required . . .” (Emphasis
supplied).

The term “master electrician” is defined in Section 483
of the above Public Local Laws as “including any and all
persons, firms and corporations engaged in the business of
or holding themselves out to the public as engaged in the
business of installing, erecting or repairing or contracting
to install, erect or repair electrical wires, ete.” (Emphasis
supplied).

Section 483 further provides:

14

. . . A license of ‘master electrician’ issued
and in accordance with the provisions of this Act,
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shall entitle any such person, firm or corporation
so licensed to engage in the business of and fo hold
himself or itself out to the public as engaged in the
business of installing, erecting, and repairing and
of contracting to install, erect and repair any
electrical wires or conductors, ete.” (Emphasis
supplied).

It is obvious that electrical contracting must be done by
a licensed master electrician, Further, there is no prohibi-
tion against soliciting business as such. The questions arise
as to whether or not the soliciting of business to do elec-
trical contracting causes the solicitor to “hold himself or
itself out” as being engaged in the business or to actually
engage in the business and, therefore, violate the above
sections if unlicensed. In our judgment, solicitation of
business, either directly or through an agent, constitutes,
at the minimum, a “holding out” of the person on whose
behalf solicitation is made as qualified to perform the work.
Accordingly, an individual or firm which solicits or author-
izes others to solicit business to do electrical contracting
must have first obtained a master electrician’s license from
your Board. The person who actually solicits need not be
licensed but he must act on behalf of a licensed person
or firm.

FraNcis B. BURCH, Attorney General.
JAMES R. KLEIN, Assistant Attorney General.
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EMPLOYEES, STATE

MERIT SYSTEM—PERSONS ELIGIBLE FOR INCREASED VACA-
TION BENEFITS.

January 2, 1968,
Mr. Russell S. Davis.

You have requested our opinion concerning the effect to
be given to Chapter 659 of the Laws of Maryland, 19686,
which repeals and re-enacts Section 37 of Article 64A deal-
ing with the Merit System for State employees. The Act,
which by its terms took effect on July 1, 1966, provides
for increased vacation benefits for classified employees as
of January 1, 1966.

The Act provides in part:
“Section 37. Vacation and sick leave.

"(a) Amount of vacation and sick leave allow-
able—From and after January 1, [1962] 1966,
every classified employee shall receive as annual
vacation in each calendar year, a leave of absence
with pay as follows:

Less than 5 years of service—10 working days
5 to less than [25] 20 years of service—15
working days

[257 20 years of service and more—20 working
days, provided, however, that every -classified
State employee on January 1, 1957, who as of
that date shall have less than five (5) years of
service shall be entitled to receive, as vacation in
each calendar year until his period of service
reaches [25] 20 years, a leave of absence with pay
of fifteen (15) working days. The term ‘years of
service,” as used herein shall include any previous
continuous State service in exeess of one ¥ear as
an unelassified employee.”

As indicated above, Chapter 659 modified the definition of
the term “years of service” by eliminating the somewhat
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ambiguous provision relating to an employee’s period of
service as an unclassified employee and at the same time
lessened the years of service needed for twenty days vaca-
tion. Specifically, you have requested our advice as to
whether the modification of the definition of ‘“years of
service” is applicable to all classified employees or is limited
only to those employees whose six-month probationary
period* ends on or after January 1, 1966.

It is our opinion that the liberalized employment benefits
provided for in Chapter 659 of the Laws of Maryland,
1966, including the modified definition of “years of serv-
ice” are applicable to all classified employees in State
service on January 1, 1966, who remain in State service
until July 1, 1966, regardless of their date of completion
of probation, However, the Act is not retroactive and,
therefore, does not affect benefits accrued prior to January
1, 1966.

Before discussing the specific issue raised, we point out
that since the Act did not go into effect until July 1, 1966,
a classified employee must have remained in the State serv-
ice until July 1, 1966 in order to qualify for the benefits
under the Act. However, if the employee has remained in
the State service until that time, he is entitled, as provided
in the Act, for the increased benefits as of January 1, 1966.
See 47 Opinions of the Attorney General 150 (1962).

We turn then to the question whether the Act is limited
only to persons whose probationary period ended on or
after January 1, 1966. Section 37 (a) provides in pertinent
part that “From and after January 1, 1966 every classified
employee shall receive as annual wacation . . .’ certain
amounts dependent on the employee’s length of service.
(Emphasis supplied). There is no provision in the Act
whieh specifically limits the applicability of the italicized
provision to only those employees completing their proba-
tionary period on or after January 1, 1966. The italicized
provision existed prior to the passage of Chapter 659 and
was not affected by it. What Chapter 659 did do was to
change the applicable date from January 1, 1962 to January
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1, 1966 so that the increased benefits would not be retro-
active to January 1, 1962. It is apparent, therefore, that
the only statutory reference which could support the re-
striction that only persons whose probationary period ends
on or after January 1, 1966 are eligible for the increased
benefits, is the date itself.

The question, therefore, necessarily raised is what is the
purpose of the inclusion of that date. It is our opinion that
the purpose of the inclusion of the January 1st date is to
avoid any ambiguity concerning the applicable date of the
increased benefits, and explicitly to negate any argument
that increased benefits are to be applied retroactively to
persons who would have been entitled to them had they
been enacted at an earlier time. For example, the January
1, 1966 date makes clear that a person who for the first
time attained in 1965 20 years of service would not be
entitled to 5 additional days vacation because he did not
receive 20 days vacation in 1965.

Section 37 (a) was previously amended in 1962 by virtue
of Chapter 87 of the Laws of Maryland, 1962, As a result
of that Act, all classified employees were given a minimum
of 10 days vacation. The Act became effective June 1, 1962
and made the increased minimum effective J anuary 1, 1962.
The January 1, 1962 date, thus inserted, replaced a pre-
viously existing date of January 1, 1957, again apparently
to avoid retroactivity. See 47 Opinions of the Attorney
General 150 (1962).

We feel, therefore, that it would be unduly restrictive to
limit the applicability of Chapter 659 to only those classi-
fied employees who completed their probationary period on
or after January 1, 1966.

FRANCIS B. BURCH, Attorney General.
LEWIS A. NOONBERG, Assistant Attorney General.

*The period during which an employee earns no leave time. See
the concluding paragraph of Section 37 (a) of Article 64A and Rule
42B (2) (a) of the State Employees’ Personnel Rules.
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EMPLOYEES, STATE—COMMISSIONER OF PERSONNEL—COM-
MISSIONER’S RESPONSIBILITY FOR DETERMINING KLIGI-
BILITY FOR OVERTIME PAY.

April 2, 1968.

My, Russell S. Davis.

In your recent letter you request our opinion as to
whether your office has the responsibility for determining
the eligibility of all State positions for overtime payments.
You inform us that the State Auditor has indicated his
belief that under Article 100, Section 76 of the Annotated
Code of Maryland your office does have such responsibility.
You also inform us that your office has thus far concerned
itself only with those positions which are within the juris-
diction of the Standard Salary Board. (Article 64A, Section
26 et seq.)

As you know, under the provisions of Section 76, all non-
supervisory State employees, except per diem and hourly
employees, who work in excess of forty hours in any week
are entitled to receive extra compensation.* The specific
issue which your inquiry raises is whether your office is
responsible under the provisions of Section 76 (b) for
approving the supervisory status of State employees who
are outside of the jurisdiction of the Standard Salary
Board.

Section 76 (b) provides:

“The executive head of every department, bu-
reau, board, commission or other agency of the
State, with the approvel of the State Commis-
sioner of Personnel, is authorized and empowered
to designate those bona fide supervisory employees
who actually exercise supervisory control over a
major function within the respective department,
bureau, board, commission or other agency who
shall not be subject to the provisions of a forty
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hour week. The State Commissioner of Personnel
is authorized to adopt and promulgate reasonable
rules and regulations to prevent an abuse of this
section by the granting of unnecessary and unwar-
ranted overtime or by the failure to grant over-
time compensation when the employee is eligible
to receive the same under the provisions of this
section. Any employee who is designated by his
executive head as being not subject to the provi-
sions of a forty hour week, shall have the right to
appeal to the State Commissioner of Personnel,
who shall investigate and decide such employee’s
appeal, and the Commissioner’s decision shall be
final and binding upon both the executive head and
the employee who appeals such designation.”
(Emphasis supplied).

In light of the fact that this subtitle is not limited to
those positions which are under the jurisdiction of the
Standard Salary Board, it is our opinion that your respon-
sibilities under this section are not so limited. We believe
that the provisions of Section 76 contemplate that while
the primary responsibility for determining whether an
employee is exercising supervisory authority is with the
various department heads, your approval must be obtained
before a conclusive designation may be made which would
preclude the employee holding the position from the bene-
fits of the overtime provisions. The section also contem-
plates that your office shall promulgate rules and regula-
tions to guide department heads in determining whether
an eligible employee is entitled to overtime under a given
set of circumstances, and further, the section provides that
any employee who is designated as a supervisory employee
may appeal such designation to your office and present
evidence as to why the department head’s designation was
incorrect. The reasoning behind these provisions seems
clear; that is, to attempt to obtain uniformity among the
various State agencies in this area of employment rela-
tions. We therefore advise you that it is your responsibility
to approve the supervisory status of all State employees
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other than those excepted under the provisions of sub-
sections (a), (c¢) and (d) of Section 76.

FRANCIS B. BURCH, Attorney General.
LEwWIs A. NOONBERG, Assistant Attorney General.

* Also excepted are employees of certain named State agencies.
See Section 76 (d) of Article 100, Annotated Code of Maryland, 1967
Cumulative Supplement.
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EMPLOYEES, STATE—MERIT SYSTEM—ARTICLE 66C, SECTION
4 (b)—STATUS OF MERIT SYSTEM EMPLOYEES.

April 2, 1968.
Mr. Russell S. Davis.

In your recent letter you request our opinion concerning
the meaning of Section 4 (b) of Article 66C of the An-
notated Code of Maryland (as amended by Chapter 688 of
the Laws of Maryland 1966) as applied to an individual
employed by the Board of Natural Resources who resigned
from the State Classified Service in 1961 and who in 1965
was re-employed by the Board of Natural Resources in a
higher classification. The employee desires to be reinstated
to his former standing in seniority and retirement service
credits. You have informed us that your practice has been
to allow reinstatement to an employee who has resigned
only where the employee had permanent status in his pre-
vious classification, had been away from the State service
for a period of one year or less, and had not been employed
during the period of absence. You inform us that the em-
ployee in the present case did not meet any of these re-
quirements and further that his new employment was in
a classification higher than the classification he held before
he resigned. The employee contends that under Section 4
(b) of Article 66C, as amended by Chapter 638 of the Laws
of Maryland 1966, he qualifies for reinstatement. Section 4
(b) provides:

“(b) The chairman shall, with the approval of
the Board and in accordance with the provisions
of the merit system law, appoint an executive
secretary and such other technical, professional
and clerical employees as deemed necessary. The
executive secretary shall be a person with both
academic training and experience in the adminis-
tration, management, and/or conservation of na-
tural resources. The executive secretary of the
Board and all employees who on June 1, 1966,
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have held such employment under Article 64LA of
this Code for a period of sixz months prior thereto
shall be continued as merit system employees of
the Board of Natural Resources with no diminu-
tion of seniority from all previous State service
or retirement rights or salary.

“The executive secretary and the staff shall be
responsible for keeping the Board informed on
all federal, State, interstate and other natural re-
sources programs relating to the activities and re-
sponsibilities of the Board, for making special
studies and reports, for preparing the agenda for
Board meetings, for preparing the annual budget
of the Board, for the preparing and editing an-
nual reports and other publications, and for per-
forming and maintaining generally the staff func-
tions and operations of the Board.” (Emphasis
supplied)

The issue thus raised is whether or not under this sec-
tion an employee of the Board of Natural Resources who
had been so employed for six months by June 1, 1966,
would be entitled to seniority rights, retirement rights and
salary rights from all previous State service, even though
he left the State service for a period of four years.

It is our opinion that the italicized language of Section
4 (b) was not intended to confer upon employees of the
Board of Natural Resources the automatic right to rein-
statement after voluntary termination of State service, but
rather was designed to guarantee that no employment rights
then existing, would be lost by any permanent employee by
virtue of a reorganization of the Board.

Sections 1 through 5 of Article 66C set up the Board of
Natural Resources and conferred upon it the function of
coordinating the conservation activities of several State
agencies, In 1964, by virtue of Chapter 72 of the Laws of
Maryland 1964, Sections 1 through 5 of Article 66C were
repealed and reenacted, effecting a reorganization of the
Board and providing for an independent chairman ap-
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pointed by the Governor. In 1966, by virtue of Chapter 688
of the Laws of Maryland 1966, Sections 1, 2, 4 and 5 of
Article 66C were repealed and reenacted and the Board
was again reorganized.

The provision relied upon by the employee as contained
in the 1966 amendment is virtually identical to the pro-
vigion as contained in the 1964 amendment except the
June 1 date is changed from 1964 to 1966. In light of the
fact that the provision relied on was inserted in the law
both in 1964 and in 1966 as part of a reorganization of the
Board, it is our opinion that the language referred to was
designed to guarantee that no employment rights would be
lost by any permanent employees by virtue of the reorgani-
zation, but was not designed to create additional rights for
persons who would not otherwise have had them. Conse-
quently, we must advise you that the employee in question
would not be entitled, by virtue of Section 4 (b) of Article
66C, to be reinstated to the status which he occupied imme-
diately prior to his resignation in 1961 if he would not
otherwise be entitled to such reinstatement.

FRANCIS B. BURCH, Attorney General.
LEWIS A. NOONBERG, Assistant Attorney General.
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EMPLOYEES, STATE—COMMISSIONER OF PERSONNEL—RULE
42C3—CERTIFICATE OF PHYSICIAN AUTHENTICATING
ILLNESS OF EMPLOYEE—AUTHORITY OF STATE AGEN-
CIES TO PRESCRIBE RULES IN REGARD THERETO.

June 19, 1968.
Commissioner Russell S. Davis.

In your recent letter you request our opinion as to
whether certain State institutions may require an employee
absent for one day due to illness to bring a certificate from
a duly licensed physician evidencing such illness before
receiving any pay for the period. You have advised us that
all of the major state agencies which you have contacted
concerning their practice in this regard have an estab-
lished policy requiring a doctor’s certificate for absences
of less than three days which becomes operative only after
an employee has missed a specified number of days due to
illness or other cause. In our opinion to you of February
26, 1958, in advising you that a doctor’s certificate could
be required after one day of illness, we said:

“Although this office takes no position on the
desirability or advisability of such a policy, the
State department heads of each department may
establish such rules regarding sick leave as they
deem proper for increased efficiency and economy.
I therefore believe that the problem must be solved
by each department head in the promulgation of
rules and regulations governing sick leave within
that department. It may be that this rule would
be too stringent when applied to all departments
equally, because of the nature of the work involved
in the various departments. The law, of course,
gives wide discretion to the Commissioner of Per-
sonnel and department heads to establish rules
and regulations concerning the proper conduct of
employees.”

Some question has been raised concerning the relation-
ship between this opinion and Rule 42C3 of the State



248

Employees Personnel Rules. (See also Section 37 (a) of
Article 64A.) Rule 42C3 provides in part: “Any illness of
three or more consecutive working days duration requires
a certificate signed by a duly licensed physician which
authenticates the period of illness.” We adhere to the posi-
tion previously taken that Rule 42C3, which requires such
a certificate where the absence due to illness is at least
three consecutive working days, is a minimum regulation.
We do not feel that this provision would prohibit the gov-
erning authority of a particular State institution from
promulgating a rule more strict than that provided for
under Rule 42C3 under circumstances deemed necessary or
desirable by such authority. Consequently, we do not believe
that our previous opinion upholding the requirement of a
doctor’s certificate after one day’s illness is in conflict with
Rule 42C3.

FRANCIS B. BURCH, Attorney General.
LEwIS A. NOONBERG, Assistant Attorney General.
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EMPLOYEES, STATE—BLIND, MARYLAND WORKSHOP—COM-
MISSIONER OF PERSONNEL—CREDIT FOR SERVICE PER-
FORMED AS STATE EMPLOYEE UPON TRANSFER TO STATE
DEPARTMENT OF EDUCATION.

July 10, 1968.

Mr. Russell S. Davis.

In your recent letter you have requested our opinion as
to whether you have the authority to extend to former em-
ployees of the Home Teaching Program of the Maryland
Workshop for the Blind who have now transferred to the
State Department of Education credit for years of prior
State service for annual leave purposes. You have informed
us that the transfer was accomplished by means of an
appropriation in the budget which provided:

“Of the amount hereby appropriated, funds for
the Home Service Program [Home Teaching Pro-
gram] for the Blind shall be transferred to the
State Department of Education—Vocational Re-
habilitation by approved budget amendment when
all administrative details have been agreed upon
by the two agencies involved.”

Since you cannot extend service credits beyond the period
of an employee’s State service, the issue thus raised is
whether these employees were State employees during any
part of the time they were with the Maryland Workshop
for the Blind. It is also relevant to consider whether or not
the General Assembly, by virtue of this note to the text of
the budget bill, contemplated that the transferring em-
ployees were to be given benefits of prior State service.

The Maryland Workshop for the Blind was created as a
semi-autonomous corporate entity by Chapter 566 of the
Laws of Maryland 1908. The Act was amended by Chapter
100 of the Laws of Maryland 1955 and is now codified in
Sections 4 through 10 of Article 30 of the Annotated Code
of Maryland (1967 Replacement Volume). As described in
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the 1967-1968 Maryland Manual, the Maryland Workshop
operates through three divisions. The training and work
center division, the vending system division and the home
teaching division. The home teaching division, with which
this opinion deals, provides teaching service to the blind in
their homes and provides aid to the blind in their personal
adjustment to their disability.

Former Attorney General Herbert R. O’Conor in an
opinion to the Maryland Workshop pointed out that the
purpose of the Act creating the Workshop was to provide
“a central and responsible State unit to administer relief
to the blind in Maryland. As such it [was, in his] opinion,
a State agency qualified . . . to administer in this State the
blind relief contemplated in the Social Security Act.” 21
Opinions of the Attorney General 170, 171 (1936). More
recently, former Attorney General Finan in an opinion to
the State Superintendent of Schools pointed out that a
majority of the five member board of trustees is appointed
by the Governor, that the Workshop as a legal entity was
created by the General Assembly and therefore “the work-
shop is currently a State agency . . . for purposes of re-
ceiving financial assistance through the Department of Edu-
cation.” 50 Opinions of the Attorney General 188 (1965).

Considering its status, at least for certain purposes, as a
State agency, we turn to the question as to whether or not
the employees of that institution can be considered as State
employees. You have informed us that the employees of
the Maryland Workshop are not in the State Retirement
System, they are not directly hired by the State, they are
not within the jurisdiction of the Standard Salary Board or
the Commissioner of Personnel and they are not paid
through the State Payroll System. We therefore do not
believe that the employees of the Maryland Workshop for
the Blind can be broadly categorized as State employees.
See 35 Opinions of the Attorney General 185 (1950). How-
ever, with respect to the employees of the Home Teaching
Program, other factors need be considered. We have been
informed that 100% of the funds necessary to finance the



251

Home Teaching Program have been supplied by State ap-
propriation and that persons hired for this program must
be approved by the State Department of Education. This
procedure has been formalized by virtue of an agreement
between the State Department of Education and the Mary-
land Workshop for the Blind regarding this program of
home teaching for the blind. Paragraph 3 of this agreement
provides as follows:

“Candidates for all positions in the Home Teach-
ing Program shall be approved by the State De-
partment of Education in accordance with stand-
ards set up by the Department. Persons employed
for secretarial and other clerical positions shall
be expected to meet standards of such positions
established by the Commissioner of Personnel.”

Paragraph 4 of this agreement provides in effect that train-
ing programs for such teachers are to be conducted in co-
operation with the State Department of Education, and
paragraph 5 provides that a representative of the State
Department of Education is to be assigned to work with
the supervisor of home teaching of the Workshop. Para-
graph 5 further provides that all referrals to the homg
teaching program are to be reported periodically to the
Department of Education and the Department is to make a
periodic review of the work performed by the home teachers
and to provide general supervision and consultation with
respect to the operation of the Home Teaching Program.
Paragraph 7 of the agreement provides that no funds ap-
propriated to operate the program shall be used by the
Workshop for any of its other programs and any balance
remaining at the end of a fiscal year is to be applied to
reduce the next succeeding budget request for State funds.
(See also the regulations for the program of home teaching
for the blind adopted by the Workshop effective July 1,
1947.)

On January 31, 1968, the Maryland State Board of Edu-
cation adopted a resolution approving the transfer of the
home teaching program from the Maryland Workshop for
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the Blind to the Division of Vocational Rehabilitation of
the Maryland State Board of Education. Attached to that
resolution is a report of the Home Teaching Program out-
lining the close relationship between the Workshop and the
State Department of Education. The report points out that
all parties to the agreement were desirous of seeing that
persons transferred should not be disadvantaged by virtue
of the transfer.

In light of the fact that the Maryland Workshop has been
considered at least for certain purposes a State agency and
in light of the further fact that the Home Teaching Pro-
gram has been closely related to and under the supervision
of the State Department of Education, especially since the
agreement of January 28, 1963, we believe that the note to
the budget provisions contemplated authorization for these
employees to obtain service credit for their period of em-
ployment with the Maryland Workshop for the Blind sub-
sequent to January 28, 1963. We believe that at this time
it became clear that the overall supervision of this pro-
gram was under the aegis of the State Department of Edu-
cation. Therefore, service credit for annual leave purposes
may be given from that period forward. We do not in any
way mean to imply that employees of similar agencies lack-
ing any of the prerequisites of employment found here
would be eligible for retroactive service credit without leg-
islative authorization.

FraNcIS B. BURCH, Attorney General.
LEwIs A. NOONBERG, Assistant Attorney General.
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EMPLOYEES, STATE—COMMISSIONER OF PERSONNEL—OQVER-
TIME PAYMENTS IN LIEU OF COMPENSATORY LEAVE—
AUTHORITY OF DEPARTMENT HEAD TO GRANT.

September 6, 1968.
Mry. Russell S. Davis.

In your recent letter you have requested our opinion as
to whether overtime payments may be made to State
employees working in the Comptroller’s Office in lieu of
accumulated compensatory leave earned for work in excess
of 351% hours per week (the agency’s normal work week)
but not in excess of 40 hours per week.? If so, you also
inquire as to whether such payments may be made to super-
visory personnel.

It is our opinion that cash payments for overtime may
not be made to these State employees for time worked
which is not in excess of forty hours per week. It is also
our opinion that supervisory personnel are not entitled to
such overtime payments since, as discussed below, they are
not covered by the provisions of the forty hour week.

Article 100, Sections 76 and 77 of the Annotated Code of
Maryland (1964 Replacement Volume) sets forth certain
working conditions for State employees. Section 76 (a) and
(b) provide as follows:

“(a) Except as otherwise provided in this sec-
tion, every State employee except per diem and
hourly employees who works in excess of forty
(40) hours in any week shall receive extra com-
pensation for such hours worked in excess of that
time. The amount of compensation for such excess
hours shall be computed by dividing the biweekly
compensation by eighty and multiplying the re-
sulting quotient by the number of hours in excess
of said forty hours.

(b) The executive head of every department,
bureau, board, commission or other agency of the
State, with the approval of the State Commis-
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sioner of Personnel, is authorized and empowered
to designate those bona fide supervisory employees
who actually exercise supervisory control over a
magjor function within the respective department,
bureau, board, commission or other agency who
shall not be subject to the provisions of a forty
hour week. The State Commissioner of Personnel
is authorized to adopt and promulgate reasonable
rules and regulations to prevent an abuse of this
section by the granting of unnecessary and unwar-
ranted overtime or by the failure to grant over-
time compensation when the employee is eligible
to receive the same under the provisions of this
section. Any employee who is designated by his
executive head as being not subject to the provi-
sions of a forty hour week, shall have the right to
appeal to the State Commissioner of Personnel,
who shall investigate and decide such employee’s
appeal, and the Commissioner’s decision shall be
final and binding upon both the executive head
and the employee who appeals such designation.”
(Emphasis added).

It seems apparent to us from these provisions that over-
time payments may only be made for work performed in
excess of forty hours, and in any event, to non-supervisory
employees.? This is confirmed by reference to Rule 42E3
of the State Employees Personnel Rules. Rule 42E3 pro-
vides in part as follows:

“3. Owvertime and Compensatory Leave

a. Work in excess of the normal work week is
compensable by overtime payments or compen-
satory leave provided that

(1) Overtime payments are only made for work
performed in excess of 40 hours in any
work week. Holidays taken or paid leave
taken during the week shall be credited
toward the 40 hours after which overtime
payments may be made.
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(2) No overtime payments may be made to
properly designated supervisory employees.
All other employees shall be compensated
by cash payments for overtime work if the
agency has funds available for this purpose.

b. Overtime payments or compensatory leave shall
be for the exact amount of hours worked in
excess of 40 hours or in excess of the normal
work week for the agency, subject to the pro-
visions of section ‘a’ above.”

In light of the above provisions there can be no doubt that
a department head would have no authority to authorize
overtime payments for hours worked which did not exceed
forty hours in any work week. It must also be remembered
that under Rule 42E1 of the State Employees Personnel
Rules, the normal work week designated by the department
head may consist of as much as 40 hours per week.

FrRANCIS B. BURCH, Attorney General.
LEwIS A. NOONBERG, Assistant Attorney General.

*You inform us that the employees have been paid overtime for
the hours worked in excess of forty per week.

*Using the forty hour week, Section 76 (a) of Article 100 author-
izes overtime payments on a “straight time” basis, Under the 1966
amendments to the Federal Fair Labor Standards Act, certain cov-
ered State employees, not involved here, would be entitled to time and
a half for overtime. See Maryland, et al v. Wirtz, U. S. , 36
LW 4565 (June 10, 1968).
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GENERAL ASSEMBLY

CONSTITUTIONAL LAW — GENERAL ASSEMBLY — MARYLAND
GENERAL ASSEMBLY LACKS AUTHORITY TO PROPOSE
AMENDMENTS TO THE CONSTITUTION OF 1968, PRIOR TO
RATIFICATION OF SAID CONSTITUTION-—ASSEMBLY MAY,
HOWEVER, ENACT LEGISLATION To BE EFFECTIVE CON-
TINGENT ON SUBSEQUENT RATIFICATION OF NEw CoON-
STITUTION.

January 29, 1968.

Dr. Carl N. Everstine, Director.

We have at hand your recent letter in which you make
certain inquiries concerning the power of the General
Assembly of Maryland, during the regular session of 1968,
to propose amendments to the Constitution of Maryland.

The questions you addressed to us fall into two separate
categories. The first relates to amendments which the 1968
regular session of the General Assembly of Maryland might
propose to the Constitution of 1867, which Constitution, of
course, is now in effect in Maryland. We will deal with this
category of questions first.

The questions, as submitted, and our answers thereto, are
as follows:

1. “May the General Assembly of 1968 propose amend-
ments to the Constitution of 18672 That Constitution re-
mains in effect during the entire period of the 1968 session.
Stated otherwise, this question is whether or not the pro-
posal of a new Constitution by the Constitutional Conven-
tion prohibits any right of the General Assembly in 1968
to consider and propose amendments to the Constitution
of 1867

ANSWER—We believe that the General Assembly of
1968 has the power to propose amendments to the Consti-
tution of 1867 at any time up until the new Constitution
may be ratified. We do not believe that there is any restric-
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tion or prohibition on this right because of the proposal of
a new Constitution by the Constitutional Convention.

2. “If the ruling in Question No. 1 is that the General
Assembly of 1968 may consider and propose amendments
to the Constitution of 1867, may it add a condition in the
referendum section that the proposed amendment to the
Constitution of 1867 will be negated, and will not be placed
on referendum in November 1968 if the new Constitution
18 adopted on May 14?”

3. “If the General Assembly may submit amendments
to the Constitution of 1867, at its session of 1968, whether
with or without conditions attached concerning the sub-
mission to referendum, would the adoption of the new Con-
stitution on May 14 have the effect of cancelling the refer-
endum and thereby negating the proposal?”’

We will treat these questions as one.

ANSWER—While it would seem that such a condition
is inherent in the referendum provision itself, we are of the
opinion that some practical difficulty might ensue if a con-
dition were to be added to a proposed constitutional amend-
ment, stipulating that the amendment be negated and not
placed on the ballot if the new Constitution is adopted on
May 14.

As you are well aware, there is a marked difference
between a constitutional amendment proposed by the Gen-
eral Assembly, and other bills enacted by that body. The
most obvious difference, of course, is that while a consti-
tutional amendment, under the provisions of Article XIV
of the Constitution of 1867 requires the affirmative vote of
three-fifths (34) of the members of each House of the
General Assembly, a simple statute requires only a consti-
tutional majority in each House for passage. Another mate-
rial difference between -constitutional amendments and
simple statutes is that a constitutional amendment, to be
placed on the ballot, does not require the signature of the
Executive, while a statute does require that signature to
become law, unless it be passed over the veto of the Gov-
ernor. Warfield v. Vandiver, (1905), 60 A. 538, 101 Md. 78.
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Our apprehension on this matter is occasioned by the
fact that if a provision were adopted by the present Legis-
lature for a constitutional amendment to the Constitution
of 1867, to go on the ballot only in the event that the pro-
posed Constitution should be rejected in the May 14 elec-
tion, such contingent provision would be statutory in
nature, and would be effective only if passed in the manner
generally provided for the enactment of laws of this State.

We recommend, therefore, that no such contingent pro-
vision be added to such amendments to the Constitution of
1867 as may be proposed by the 1968 Session of the Mary-
land General Assembly.

We are of the further opinion, as noted above, that such
a contingent provision is not necessary, for it is our view
that if the electorate of Maryland should, at the special
election of May 14, 1968, ratify the Constitution of 1968,
that ratification will have the effect of eliminating any need
for the Governor or the Secretary of State to cause to be
placed on the general election ballot of November 1968 any
amendments to the Constitution of 1867 that might be pro-
posed by the General Assembly of 1968&.

In reaching this conclusion we are fully aware of the
repeated views of the Attorneys General of Maryland that
the Secretary of State is merely a ministerial officer of the
State, and does not possess judicial functions. See 1 Opinions
of the Attorney General, 87 and 21 Opinions of the Attor-
ney General, 350-353. See also Wells v. Munroe, 86 Md. 443
and Sterling v. Jones, 87 Md. 141. For a discussion of the
ministerial nature of gubernatorial functions in matters
pertaining to constitutional amendments, see also Warfield
v. Vandiver, supra.

Notwithstanding that the duties of the Governor and
Secretary of State in referendum questions are purely min-
isterial, we do not believe that those officers would be
required to place before the electorate of Maryland an
amendment to a Constitution which itself is no longer in
force and effect. The amendment, even if ratified, would be
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meaningless as there would be nothing to which the amend-
ment, as an amendment, could adhere. See Fulton County v.
Lockhart, (1947), 45 S.E. 2d 220.

See also Lampkin v. Pike, 42 S.E. 213 and Bibb County v.
Garrett, (1949), 51 S.E. 24 658.

The Court of Appeals of Maryland, in our opinion, will
neither compel nor permit a useless expenditure of public
funds. Therefore, even absent a provision in a proposed
amendment to the 1867 Constitution, stipulating that the
amendment not be placed on the November ballot in the
event of prior ratification of the Constitution of 1968, we
believe that the Governor and Secretary of State need not
put such an amendment before the people, if the Constitu-
tion of 1968 is ratified on May 14.

4. “If the proposed amendment to the Constitution of
1867 goes to referendum in November 1968, following
approval of the new Constitution on May 14, is the refer-
endum conducted under the old Constitution or under the
new Constitution?”

5. “If this proposed constitutional amendmen<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>