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EDUCATION

CoOMMUNITY COLLEGES —WHETHER STATUTE AUTHORIZES
COUNTY AUDITORTO CONDUCT A PERFORMANCE AUDIT
OF A COMMUNITY COLLEGE

October 11, 2011

Victoria K. Fretwell, Chair
Anne Arundel Community College Board of Trustees

On behalf of the Board of Trustees of Anne Arundel
Community College, you asked whether Annotated Cofle
Maryland, Education Article (“ED”), 816-315(i) emyers the Anne
Arundel County Council to compel the Anne Arunden@nunity
College (“the College”) to undergo an audit by @aunty Auditor
of its administrative and management practiceg ddllege asserts
that such an audit would be a “performance audid &hat the
County Auditor “does not have authority under Slateto conduct
a performance audit of the manner in which theeglis managed.”

For the reasons discussed below, it is our opitiiahED 816-
315(i)) does not authorize the County Auditor to iauthe
administrative and management practices of theeGell The statute
permits the County Auditor to conduct an audit k¢ financial
accounts of the College.

I
Background
A. Audit Requirementsfor Community Colleges

Under Maryland law, each community college is tavé an
annual audit of its books of accounts, accountiragg@dures and
principles, and other fiscal and operational meshoand
procedures.” ED 816-315(b). The audit is to badtwted in
accordance with guidelines established by the Marcy/IHigher
Education Commission (“MHEC”). ED 816-315(a); C@QNR
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13B.07.03. The audit report and related managelettef must be
submitted to MHEC for review and assessment andtht®
Legislative Auditor. ED 8§16-315(b); COMAR 13B.03.02A?
MHEC is to evaluate each audit report it received may take
various actions depending on a college’s responee t
recommendations in an audit report. ED 816-315(c).

The statute does not ordinarily require use of Hiqudar
auditor. The Legislative Auditor may conduct tmmaal audit for
a community college, on giving the college noti€@ointent to do
so. ED 816-315(d). “[A]n official auditor of angounty or
Baltimore City” also may conduct the annual audlid @ommunity
college, if MHEC approves the use of that auditod ahe
Legislative Auditor concurs. ED 816-315(f). Thestof the annual
audit is the responsibility of the college. ED 8315(Q).

At the direction of the Legislature’s Joint Audib@mittee, the
Legislative Auditor may undertake special auditarmy community
college at State expense. ED 816-315(e). Eachtyed_egislative
Auditor is required to submit a report “on the désof the annual
and special community college audits.” ED 816-8).5(

Finally, the statute states:

Nothing contained in this section may be
construed to prohibit a periodic or special
audit by an official auditor of any county
providing funds for a community college.

ED 816-315(i). The statute does not define “pacant special
audit.”

! In a management letter, sometimes referred tonamtarnal
controls report, an auditor evaluates the entiiyigernal financial
controls. GauthierGovernmental Accounting, Auditing and Financial
Reporting (Using the GASB 34 Model) (2005) at p. 698; American
Institute of Certified Public Accountants, Statemseron Auditing
Standards, SAS 115 (AU 325) — Communicating InteCoatrol Related
Matters Identified in an Audit.

2 The guidelines also require that the communitiege submit to
an “enrollment audit,” which relates to a calcwatiof “full-time
equivalent students.” COMAR 13B.07.03.02. Thé-tinhe equivalent
student calculation is used in the formula for rilisiting State aid to
community collegesSee ED §16-305.
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B. County Council Audit Resolution

On July 18, 2011, the Anne Arundel County Coundoated
Resolution No. 39-11 (“Resolution”). Citing ED 8&Ba5(i)
concerning “periodic or special” audits, the Retiolurequests the
County Auditor to undertake an audit of the Collegereview
numerous areas of College administration and manege In
particular, the Resolution asks the County Auditoanalyze the
“effectiveness” of the College’s utilization of it&cilities, to
compare its administrative costs with those of ottaleges, to
make various other comparisons with other colléggs sabbatical
policies, sabbatical pay, pay and benefits of thke@e president),
and to obtain various items of information and doeuntation from
the College.

You ask whether the County Auditor has authoritg@gaduct
such an audit under the statutory provision thitwe a county
auditor to conduct a “periodic or special’ auditafcommunity
college.

Il
Analysis
A. Typesof Audits

An audit of a government entity is generally chéeazed as
either a “financial audit” or a “performance autiee 750pinions
of the Attorney General 172 (1990) (“1990 Opinion'jee also 92
Opinions of the Attorney General 137, 141-42 (2007); United States
Government Accountability Office, Government AudgiStandards
—2011 Internet Version (August 2011) (“GAO Stanidy, Chapter
2. A*financial audit” is a review of an entityfmancial statements,
or segments of them, for two purposes: to detezmihether the
statements fairly present the audited entity’srigial position in
accordance with generally accepted accounting iptes; and to
determine whether the entity has complied with legquirements
governing those transactions and events that mag aanaterial
effect on the financial statements. 1990 Opiniorl&; GAO
Standards at 882.07, 2.08. By contrast, a “perdmce audit” is an
assessment of an entity’'s or program’s practicesldtermine
whether the entity or program is operating econaityicand
efficiently, whether it is achieving its objectiveand whether
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corrective actions for improving its performance appropriaté.
1990 Opinion at 174; GAO Standards at §82.10, 2.11.

Although the Resolution itself does not characterihe
assignment that it gives the County Auditor, yolidwe it calls for
a performance audit and that the cited statute doeauthorize a
performance audit by a county auditor.

B. Audits by County Auditor under ED 816-315

To answer your question, we must assess the rtte @ounty
Auditor under ED 816-315 — a question of statutmmystruction in
which we attempt to discern the intent of the Liagise. As the
Court of Appeals has frequently stated, that pretmsks first to the
language of the statute, considers it within theral statutory
scheme, and may also examine the statute’s histomgsolve
ambiguities. See Breslin v. Powell, 2011 Md. LEXIS 518 at 34-35
(August 16, 2011).

1. Statutory Language

There are two references in ED §16-315 to “an @feuditor”
of a county that provides funds to a communityemd — a term that
encompasses the County Auditor. The first states such an
auditor may conduct the required annual audit efdbllege — an
audit that clearly is a financial audit. ED 8168). The second
reference in the statute states that “[n]othinthia section may be
construed to prohibit a periodic or special augib official auditor
of any county providing funds for a community cge” ED 816-
315(i). This provision appears simply to make cldzat the
authority to do theannual audit does not preclude a county auditor
from conducting audits on other occasions or iepdycles. Thus,
on its face, the reference to a “periodic or sgéaiadit by a county
auditor in ED 816-315(i) is addressed to the timingcope of an
audit, not its naturé.

® This definition was articulated in the 1990 Opimi&nd was later
adopted by the General Assembly in a statute gowgnperformance
audits of local boards of education. Chapter &8y4.of Maryland 1996,
now codified at ED 8§5-110(a).

* This reading is consistent with the use of thosems by
accountants. According to a dictionary of accaupterms, a “periodic

(continued...)
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The Annotated Code of Maryland contains only twhbeot
references to a “periodic” or “special” audit of@avernment entity
that does not involve the Legislative Auditor.bloth instances, the
statute authorizes, or preserves a right to condifatancial audit.
See Annotated Code of Maryland, Correctional Serviéescle,
811-903(a)(4) (providing that statute requiring@atting of local
inmate welfare funds does not preclude a “periodgpecial audit”
of such a fund); Criminal Procedure Article, §1B4{e)(3)
(authorizing County Executive or County Council dHbward
County to order a “special audit” of the Howard @tuState’s
Attorney in accordance with a provision of the Ciuoharter
providing for financial audits)see also Andresen v. Bar Assn. of
Montgomery County, 269 Md. 313, 316, 305 A.2d 845 (1973)
(referring to a court-ordered audit of an attorsegccounts related
to the closing of real estate transactions as eciapaudit”).

2.  Absence of Language concerning Performance Audits

Nothing in ED §16-315 specifically authorizes amiywauditor
to conduct a performance audit of a community galeWhen the
General Assembly authorizes an auditor to condyeréormance
audit, it makes that intention quite clear. Fample, it has charged
the Legislative Auditor generally with performingérformance
audits” of State entities, when directed by thentiohudit
Committee, by the Executive Director of the Depamim of
Legislative Services, or otherwise by law. AnnetatCode of
Maryland, State Government Article (“SG”), §82-128)7and 2-
1220(a)(3). The scope of such an audit includes evaluatieg th
efficiency, effectiveness, and economy with whielsaurces are
used, determining whether desired program resdtzchieved, and
determining the reliability of identified performagmeasures. SG
§2-1221(b).

* (...continued)
audit” is an audit “covering an intermediate acdammperiod such as a
month” or an audit “conducted at state intervalsrok.” W.W. Cooper
&Y. ljiri, Kohler’s Dictionary for Accountants (6ed. 1983) at 378. The
term “special audit” is used to refer to an aubdving a limited, specific
scope.” Id.

®In the 2011 Session, the General Assembly adde§2S1220(f),
authorizing Legislative Auditor to conduct “perfaamce audits” of the
Board of Liquor License Commissioners for Baltim@gy. Chapter
263, Laws of Maryland 2011.
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In other statutes, the General Assembly has autwbri
performance audits in particular contexts or fatipalar purposes.
For example, in ED 85-110(f), the General Assembbjognized
that a local school board and a county governirdylight agree
to a performance audit of a local school systemthé absence of
such an agreement, the Legislature authorizedtttie Bepartment
of Education, at the request of a county governpterdontract for
a performance audit of the county school system. 85-110(b).
However, the county governing body cannot requiedaocal board
to submit to a performance audit by the county taudvithout the
local board’s assent. 9Qpinions of the Attorney General 145
(2006).

Other provisions of law provide for performance igidn
specific contexts. See CS 88-114 (authorizing Commission on
Correctional Standards to conduct performancesatigorrectional
facilities); Annotated Code of Maryland, Insuradgécle, 829-101
(adopting an interstate compact that includes gromi for a
“performance audit” of a commission establishedh@/compact)

These statutes demonstrate that, when the Genssain#bly
intends that a government unit or an official haghority to
conduct a performance audit, that authority is mageess. It has
not been made express in ED §16-315(i), and, iview, the right
to perform a “periodic or special audit” preseniadthat statute
should not be construed to mean a performance.audit

C. History of Audit Provisions Relating to Community Colleges

The legislative history of ED 8§16-315 confirms oanstruction
of the statutory language. From the inceptionhef $tatute, the
Legislature apparently intended the references udita of a
community college by a county auditor to denotafficial audits.
In 1961, the local boards of education were givatharity to
establish and maintain community colleges. Chali3dr Laws of
Maryland 1961. The board of trustees, the supaEraent, and the
president of a community college were “charged witte
preparation of the annual budget, ...and the reesigtexpenditure
of budgeted funds under an adequate accountingmsysubject to
review by the auditor of the county or of Baltimotdty ....”
Annotated Code of Maryland, Article 77, 8302(a)@1%Bupp.).

In 1968, the Legislature established the State ddar
Community Colleges (“State Board”) and gave it auty to
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“exercise full State-wide responsibility for theveeal community
colleges.” Chapter 454, Laws of Maryland, 1968dified at
Annotated Code of Maryland, Article 77, 88304A (5%epl. Vol.
& 1968 Supp.). County auditors retained their atit to review
the accounting system of a community college. chetv 7, 8302(a).

When the Education Article was enacted in 1978ptbegision
concerning audits of community colleges was recedids ED §816-
409(a). Chapter 22, Laws of Maryland 1978. Thesmg added
language to make explicit that an audit was reguareually, as the
State Board had required by rullel., Revisor's Noté. That same
year, the audit statute was amended substantvalyd many of the
provisions that still appear in it today, includiaglirection to the
State Board to create guidelines for audits an@thleorization for
the Legislative Auditor to perform the annual audthapter 642,
Laws of Maryland 1978. While that bill was befde Legislature,
it was amended to include the savings clause atigar “periodic
or special” audits by county auditors that now appen ED §816-
315(i). Given that the 1978 recodification of firevision was the
first time that the provision referred to an “anfi@audit, it appears
likely that this provision was added simply to dlarthat the
“annual” audit did not preclude the conduct of &sidk other times
or on other cycles.

It is notable that, in connection with the 1978idéaion, the
State Board submitted to the Legislature a desonpf the audit
process for community colleges. Letter and RepbiBrent M.
Johnson, Executive Director, State Board for Comiyuolleges,
to Delegate Benjamin L. Cardin (February 27, 1978Jhat
submission provides elaborate detail as to the wotnaf financial
audits and enrollment audits in the context oframmnity college.
There is no mention of performance audits in tigeslative file.

Subsequently, the Legislature has modified theistah only
minor respects. In 1985, ED 816-409(b) and (c)ewsnended to
require the State Board to review and assess theaaudit report
and management letter. A process was establisirethd State
Board and the community colleges to deal with maltereaknesses
and related recommendations. Chapter 123, Lawslarland
1985. In 1991, the State Board was discontinu€edtampowers and

® Prior to creation of Education Article, Article, 73302 (a) had been
renumbered as Article 77A, 85 by Chapter 405, &iyd of Maryland
1969.
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duties were vested in MHEC. Chapter 464, Lawsaffiand 1991.
In 1996, the Legislature authorized a renumberirtg@ provision,
resulting in its current codification as ED §16-31thapter 10, §16,
Laws of Maryland 1996.

Since 1978, no substantive changes related tosdmda county
auditor have been made in the statute. Thus, Hpmrears no basis
for reading an authorization for a county auditorconduct a
performance audit into the statute that was nosgarewhen the
subsection was originally enacted in 1978.

D. Summary

The statutory provision cited in the Resolution>-#.6-315(i)
— preserves a right for a county auditor to undertafinancial audit
of a community college. However, the Resolutiselitrequests the
County Auditor to review the “effectiveness” of i@us practices of
the College and to make various comparisons whkratolleges.
This assignment largely falls within the scope p&eormance audit
of the College rather than a financial audit thatsavings clause of
the statute allow’. Thus, the County Auditor lacks authority to
compel the College to undergo such an audit.

"The 1990 Opinion reached a similar conclusionndigg a statute
that allowed for a county auditor to audit a lobahrd of education.
Attorney General Curran reviewed the legislativ&dry of the relevant
statute and ascertained that the references tauait™ in that subsection
were linked to provisions concerning audits ofiteal board’s “financial
transactions and accounts.” 1990 Opinion at 174-Acordingly, the
county governing body lacked authority under thetuge, as it then
existed, to conduct a performance auttit. 1990 Opinion at 172. While
ED 816-315(i) traces its origin to a separate #aitiis not surprising
that the Legislature adopted a similar policy conceg county audits as
to these two State educational entities that amtiapg funded by
counties.

8 Portions of the Resolution ask the County Audibasbtain public
records or information from the College. Like amther person, the
County Auditor may make a request to the Collegeatzess to records
under the Public Information Act (“PIA”). SG 8§881-1€et seq. The PIA
contemplates that one government entity may askhangovernment
entity for access to records. SG 8§810-611(b) (“#ggnt’ means a person
or governmental unit that asks to inspect a putdaord”). The PIA
provides a broad right of access to public recdsds also incorporates
various exceptions that may apply to some of therds or information
sought. See 92 Opinions of the Attorney General 137, 145-47 (2007).
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11
Conclusion

In our opinion, ED 816-315(i) does not authorize @ounty
Auditor to undertake a performance audit of Anneurfitel
Community College. The County Auditor may condainancial
audit of the College.

Douglas F. Gansler
Attorney General

Patricia A. Logan
Assistant Attor ney General
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Chief Counsel
Opinions and Advice



